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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STAT 
SUPREME COURTS. 


ACTION. 


$27. Fire.—Right of in Case of Loss Payable to.—QO. ob- 
tained from the defendant insurance on certain premises, the pol- 
icy containing this provision: “ Loss, if any, payable to T., as 
his interest may appear ; ”O. being at the time indebted to T., 
and this indebtedness being secured by trust deed upon the 
premises covered by the insurance. The premises were de- 
stroyed by fire, and T. filed his complaint, demanding judgment 
on the policy against the insurance company which issued it. 
Defendant demurred. Held, that O., being the owner of the pol- 
icy, is alone entitled to sue on it, where it does not appear that 
T. is entitled to recover the whole amount. There can be no 
splitting up of the causes of action. T. has no right of action, 
and the complaint is bad on demurrer. ' 

Thatch vs. Metropole Ins. Co. 

Rep’d Jour’l, p. 199. U. 8. C. C., Con. 
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§28. Lire.—Who Should Sue on a Policy.—Construction.— 
Wife's Policy When a policy of life insurance contains an ex- 
press promise and agreement to pay the sum insured to the “ as- 
sured, his executors, administrators or assigns, ninety days after 
due notice and proof of the death” of the assured, the execu- 
trix of the assured is the proper party to bring suit upon the 
same, and a subsequent provision that the sum insured is for the 
express benefit of the wife of the assured and their children will 
not change the rule. 

Mass, Mut. Life Ins. Co. vs. Robinson. 

* Opinion filed March, 1881, 


AGENT. 


§ 29. Fire.—Liability of Surety.—H. had been agent for the 
Home Insurance Conipany, fell behind in his accounts, resigned, 
but finally paid up. Some time afterward be was again appointed 
agent, giving bond with U. and M. as sureties, which bond was 
accepted by P., general agent for the company. The bond was 
executed by the sureties at the request of H. without any com- 
munication with plaintiff or its agent P., and no notice was given 
to them by any one of H.’s former delinquency. Held, that it 
was error for the trial court to instruct the jury that if plaintiff 
accepted the bond, knowing that H. had formerly been a de- 
faulter, as its agent, and failed to notify the securities on the 
bond that such was the case, plaintiff cannot recover. Plaintiff 
was under no obligation to inform the sureties that H. had form- 
erly been a defaulter, unless the securities had made an inquiry 
on the subject. Held, that if neither the plaintiff nor P., had 
made statements to the sureties, nor did any act to prevent them 
from finding out that H. had been a defaulter, plaintiff was enti- 
tled to recover. 

Home Ins. Co. vs.’ Holwell, et al.* 


* Decision rendered April 1881; Towa 8. C. 


APPLICATION. 


$30. Lire.—Responsibility of Agent fur False Answers in.— 
When the assured makes a full and complete ste{cment of all 
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facts that materially affect the risk, and the agent of the com- 
pany, acting in its behalf, in preparing the application, of his 
own accord writes false answers to the usual questions propound- 
ed to be signed by the applicant, with the advice to him that the 
omitted facts are immaterial, and the assured in good faith 
adopts the application as prepared, the company will be es- 
topped from denying its liability on the policy after receiving 
premiums, when loss may occur. 
Mass. Mut. Life Ins. Co. vs. Robinson. 


ARBITRATION. 


§31. Fire.— When the Award will be Sustained—An award 
of arbitrators, otherwise fairly made, will not be set aside be- 
cause of mistake made by the arbitrators*in estimating the loss 
or damage. Where the insured and insurer agree upon apprais- 
ers or arbitrators to estimate the amount of loss or damage sus- 
tained by the insured, their award, in the absence of fraud or 


misconduct, is conclusive on both parties. Arbitrators or ap- 
praisers are the sole and exclusive judges as to what information 
is necessary to enable them to make a correct award or ap- 
praisement. 

Speer vs. Bidwell, 8 Wr., 23. 

L. & L. & G. Ins. Co. vs. Goehring. 

Rep’a Jour’l, p. 91. 


BENEVOLENT SOCIETY. 


§32. Lire.—Title to Funds.—According to the constitution 
and by-laws of a benevolent association the members were enti- 
tled to participate in the fund, “ with the right to hold, dispose 
of, and fully control said benefit at all times.” A certificate is- 
sued to R., and which remained in his possession till death, re- 
cited that he was entitled to all the rights of membership and to 
participate in the fund to the amount of $2,000, “which sum 
shall at his death be paid to his wife.” Held, that the designa- 
tion of a party to receive the benefit in the certificate was revo- 
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cable under the constitution, and until revoked, she had only an 
expectancy dependent on his will, which was not property, but 
terminated upon her prior death and did not pass to her repre- 
sentative. 

Durain vs. Central Verein, 7 Daly 168 ; Supreme Council vs. Priest, 9 
N. W. Rep. 481. Distinguishing Ricker vs. Charter Oak Life Ins. Co., 6 
N. W. Rep., 771 ; Allis vs. Ware, 9 N. W. Rep., 666. 


Richmond vs. Johnson. 
Rep’d Jour’l, p. 215. Mryy. 8S. OC. 


§ 33. Lire.—Non-payment of Dues.—Agency.—F. was sick and 
unable to go to the lodge, and he handed the amount due them 
to his wife and directed her to give it to E. to carry it to the 
lodge, and as he was not goiny, he gave it to F.’s brother-in-law, 
D.; but D. went into the saloon, and gave the same to P., who 
was the janitor of the lodge rooms, and he stated positively that 
he never paid it to the lodge, but the jury found a verdict for the 
plaintiff. Held, that the verdict is contrary to the evidence; 
that P. was not the agent of the lodge ; that he was simply the 
agent of F.; that he never had any authority to receive the 
money for them, and if he did, it was as the messenger or agent 
paying it, and if P. should not deliver the money, the loss must 
be borne by F., and not by the lodge. 

Fisher, adm’r vs. Schiller Lodge No. 11.* 

* Decision rendered March Term, 1881. Iowa. 8. C. 


§ 34. Lire.—Power of Expulsion for Non-payment of Dues.— 
Tn associations, the members of which acquire well defined privi- 
leges and rights of property, the power of expulsion cannot be 
exercised without due notice and hearing. Therefore, where a 
notice must be given before a member can be stricken from the 
rolls for non-payment of dues, due notice was essential to the 
validity of the proceeding. 

Wachtel vs, Benevolent Society.* 


* Decision rendered February, 1881. 


CANCELLATION, 


§ 35. Fire.— Return of Unearned Premiums must be Shown.— 
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Where a policy contains a stipulation that either party may termi- 
nate the contract, the right is one which can only be exercised 
by either party by a strict compliance with the terms of the pol- 
icy relating to cancellation, and the burden is on the company 
seeking to cancel to show the return of unearned premiums in 
compliance with the terms. 

Runkle vs. Citizens Ins. Co. 

Rep’d Jour’, p. 94. U. 8. C. C., OHIO. 


CARRIER. 


§36. Fire.— Responsibility for Cotton Shipped in Open Cars. 
—Although the shipment of cotton on open cars may not be of 
itself conclusive of negligence, it devolves upon the carrier the 
duty of adopting such additional precautions as safety may re- 
quire. 

Ins. Co. of North America vs. St. Louis etc., Railway Co. 

Rep’d Jour’l, p. 182. U.8. C. C., Mo. 


CONTRACT. 


§ 37. Lire.— Measure of Damages in Case of Breach.— 
Amount of Recovery in Case of Paid-up Policy.—Pleading.— 
Evidence.—A joint life policy premium payable part in cash 
and remainder charged as a loan with interest payable in advance 
provided that it should be non-forfeiting “if application is made 
for settlement while it is in force.” Application having been 
made and the insured being tendered a paid-up policy for a cer- 
tain sum subject to the loan and perennial payment of interest, 
was dissatisfied and sued for recovery. Held, that a failure to 
aver an application for settlement while policy was in force was 
an imperfect statement that could be cured by verdict. 

Anderson vs. Read, 2 Tenn., 205; Rogers vs, Levi, 2 Hum., 417 ; Shelby 


vs. Hearne, 6 Yer., 512; Read vs. Memphis Gayoso Gas Co., 9 Heisk., 
545. 


Held, that damages for breach of contract must be only such 
as are incidental to and caused by the breach and presumptively 
within the intendment of the parties. The contract itself must 
give the measure. 
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Hendrick vs. Stewart, 1 Tenn., 476; State vs. Ward, 9 Heis., 100, 132 ; 
Foster vs. Water Company, 4 Lea, 46; Winters vs. Fleece, 4 Lea, 551. 

Held, that the member of a mutual company cannot be treated 
as standing alone, but as asharer in the common venture, bearing 
his share of the risk and burden. The premiums are for an en- 
tire risk. The reserve fund measures the equitable value that 
the companies agree to pay during the life of the policy. 

Cohen case, 50 N. Y., 610; New York Life Ins. Co. vs. Statham, 93 U. 
S., 24. 

Held, that the insured were quasi partners and their recovery 
must be limited to their proportion of the reserve or such a paid- 
up policy as such proportion would purchase. 

In re Albert Life Ins. Co., L. R., 9 Eq., 706 ; Holdrick’s case, L. R., 14 
Kq., 72; Smith vs. St. Louis Mutual Life Ins. Co., 2 Tenn., Ch., 741 ; 
Crawford vs. Aitna Ins. Co., 5 Cent. L. J., 100. 

Held, that a written contract cannot be changed by parol 
evidence except in a suit to reform, and proof of verbal promises 
or representations by an agent at time of contracting, regarding 
a surrender value, were inadmissible to alter the terms of the 
policy. 

Snodgrass vs. Ward, 3 Hayw., 40; Mills vs. Faris, 12 Heisk., 452, 453 ; 
Chaffin vs Gullett, 2 Sneed, 275; Gannaway vs. Tarpley, 1 Gold, 572; 
Mumford vs. Railroad, 2 Lea, 393, 398, 2 Gr. Ev. sec. 597 ; Bridges vs. 
Robinson, 2 Tenn. ch., 720 ; Myers vs. Lindsay, 5 Iga, 331. 

Nashville Life Ins. Co. vs. Mathews & Wife. 

Rep’d Jour’l, p. 219. TENN. 8. C. 


$38. Fire.—With Mutual Company when Complete —A con- 
tract with a “ mutual” insurance company is not binding until 
the liability of the insured to contribute to losses is fixed. 
Shaffer vs. Mut. Fire Ins. Co.* 


* Decision rendered 1879. 


CONTRIBUTION. 


§ 39. Fire.—Principle of Apportionment in Case of Policies 
on Grain Elevators.—Construction as to Other Insurance-—The 
defendant insured grain in thirty three elevators, conditioned 
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that it should be liable only for such proportion of the loss as 
the amount of its insurance bore to the whole value of the in- 
sured property described, and that it should not be liable to con- 
tribute more than one tenth of the amount of all the insurance on 
the property described ; also that the insured should be entitled 
to recover no greater proportion of the loss from defendant than 
the amount insured by it bore to the whole sum insured on said 
property, whether such insurance be by general or specific poli- 
cies,and without reference to the solvency or liability of the other 
insurers. Other insurance to more than ten times the amount was 
also effected under similar policy conditions covering the same 
elevators and two additional. All the policies and schedules an- 
nexed setting forth the elevators and storage capacity allowed to 
each. Held, that there was other insurance on the elevators in- 
sured by defendant to the amount which was to the whole sum 
insured by such other policies, as the value of the grain in the 
thirty three elevators bore to the value of grain in all the eleva- 
tors. Held, that this amount was the proportion in which the 
more general policies were liable to contribute with defendant. 
Where such contribution would fully indemnify the insured. 


Barnes & McGill et al. vs. Hartford F. Ins. Co. 
Rep’d Jour’l, p. 110. U. 8. C. C., MInn. 


GARNISHMENT. 


$40. Fire.—Compliance with Condition of Policy as to Proofs 
of Loss, a Condition Precedent.—Arbitration.—Compliance with 
conditions in the policy as to proofs of loss are a condition pre- 
cedent to liability. If, at the time process of garnishment was 
served, the insurance companies had waived the execution of 
proofs of loss, then the action could be maintained ; but if they 
had not waived it, then garnishment could not be sustained. A 
stipulation regarding arbitration is also a condition which must 
be complied with before suit can be maintained. 

Lovejoy et al. vs. Hartford F. Ins. Co. 

Rep’d Jour’], p. 186, 


INCUMBRANCE. 


§41. Fire.—Zllegal Assessment not a Lien —A policy of in- 
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surance upon a mill and distillery provided that all liens should 
be disclosed in the application, on penalty of forfeiture; and 
that any change in the possession by virtue of legal process 
should have a like effect. Held, that an illegal assessment by 
the internal revenue commissioner was not a lien within the pol- 
icy, and that a seizure thereunder being illegal, was not contem- 
plated by the policy. ; 

U. S. vs. Clinkenbeard, 21 Wall., 65; Stoll vs. Pepper, 97 U. S., 488 ; 
18 Wall., 457 ; 19 Id., 58. 

Runkle vs. Citizens Ins. Co. 


INSOLVENCY. 


§42. Lirr.—Statute is Constitutional.-—Reinsurance.— Test of 
Insolvency.— Responsibility of Company for Acts of the Officers. 
—The Illinois statute authorizing the auditor to secure the per- 
petual injunction of a company from the further prosecution of 
its business is constitutional though the company be under a 
special charter. The method of procedure prescribed by the 
statute is applicable to all companies, and not in the nature of 
special legislation. 

Ward vs. Farwell, 97 IIl., 593. 

The auditor is not bound to go outside of the statute and treat 
with the company on an alleged offer of reinsurance in case of 
insolvency. Ability of a life company to pay all its matured lia- 
bilities on demand is not solvency within the statute where its 
reserve funds are less than the net value of its policies. The 
fact that the secretary was the only officer responsible for mis- 
management does not aid the case. The company is responsible 
for the acts of its secretary. 

Chicago Life Ins. Co. vs. Needles. 

Rep’d Jour’, p. 202. IuL. 8. C. 


§43. Lire.—Practice.—Effect of Subsequent Sclvency.—At- 
tachment.—Measure of Value of Policy.—A report of the super- 
intendent of insurance of New York, on the condition of an in- 
surance company chartered by that State introduced and read 
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without objection in the court below, cannot be objected to for 
the first time in the Court of Appeals. The failure to except was 
tantamount to a waiver of objection. 

Simmons vs. Simmons, adm’r, 33 Gratt., 451. 

The company being insolvent at the time the plaintiffs brought 
their suits, they were entitled to damages by reason of such in- 
solvency then existing ; and no subsequent change in the condi- 
tion of the company, effected by the agency of other policy-hold- 
ers, could defeat or affect their right to the relief to which they 
were entitled at the time of bringing their suits. Neither of the 
bills filed being a creditor’s bill, and the company not being in 
liquidation, either voluntarily or under the decree of any court, 
the attachments sued out by the plaintiffs do not inure to the 
benefit of all the policy-holders, whether parties to the suits or 
not. 

Distinguishing Finney vs. Bennett, 27 Gratt., 365. 


Where a life insurance company is decreed to be insolvent, the 
value of each policy is such a sum of money as at the date of 


insolvency would have purchased from a solvent company (cal- 
culating its premiums on substantially the same basis as the old 
company) a policy of the same kind and description as the old 
one, for the same amount, and at the same rate of premium. 

In re Albert Life Ass. Co., L. R., 9 Eq. Cas., 716 ; Holdrick’s case, L.R., 
41 Eq. Cas., 72. 

What would be the value of the policy of one who had died, 
or whose health had become impaired, between the date of effect- 
ing the insurance and the insolvency of the company not 
decided. 

People vs. Security Life Ins. Co., 78 N.Y., 114, 126, 127; Holdick’s case, 
supra, 

The value of a policy in an insolvent life insurance company, 
(death not having occurred or the health become impaired be- 
tween the date of insuring and the insolvency of the company) is 
ascertained by treating the difference between the premium paid 
the insolvent company and what would be required to be paid to 
take out a policy of the same kind and amount in a new com- 
pany, as above stated, as an annuity for the expectation of life 
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of the insured, and ealculating its cash value. But in making 
this calculation the insolvent and new company premiums must 
have been rated in substantially the same way, which was not 
done in this case. 


Universal Life Ins. Co. vs. Binford et al. 
Rep’d Jour’l, p. 225. 


INTEREST. 


§ 44. Lire.—When Allowed on Policy Claim.—Interest is 
recoverable on the amount of a life insurance policy from the 
time it is due and payment is refused. 

Mass. Mut. Life Ins. Co. vs. Robinson. 


MORTGAGE. 


§45.  Fire.—Without Consent Forfeits the Policy.—Entire or 
Separable Contract.—The policy in a mutual company provided 
that whenever any one insured should alienate conditionally by 
mortgage,his policy should be void, “ unless he shall make a rep- 
resentation thereof in writing, stating, etc.,” and that when ap- 
proved by a director the secretary should enter a minute thereof 
on the record of the policy. The insured subsequently mort- 
gaged the real estate, which was immediately filed for record, but 
not actually recorded until about six weeks later. Meanwhile 
the fire occurred. Notice was given to the company 50 days after 
the execution of the mortgage, and 25 days after the fire. Held, 
that it was questionable whether the policy was not at once 
avoided upon execution of the mortgage without notice, but in 
any event the delay of 25 days was unreasonable and worked a 
forfeiture. 

Distinguishing Boynton vs. Farmers’ Ins. Co., 433Vt., 256. 

Held, that where the policy is for separate sums on buildings 
and on contents, it is sometimes separable, and a forfeiture as to 
the former did not necessarily forfeit as to the latter. The general 
rule, “ void in part, void in tofo,” applies where the whole is af- 
fected by some pervading vice. But in the absence of such vice 
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where the policy is divisible and the risk on the one part is not 
affected by the other, recovery should be had. 

Howard vs. Cusick et al., 24 Ill., 455; Hartford Fire Ins. Co. vs. Walsh, 
54 Til.. 164; Clark vs. New Eng. M. F. Ins. Co., 6 Cush., 342 ; Date vs. 
Gore District M. F. Ins. Co., 14 Up. Can. C. P., 548 ; Phenix Ins. Co. vs. 
Lawrence et al., 4 Met., (Ky.,) 9 ; Loehner vs. Home M. Ins.Co., 17 Mo., 
247 ; Koontz vs. Hannibal S. & I. Co., 42 Mo., 126; Cucullu vs. Orleans 
Ins. Co.,18 Mar., (La.,) 11 ; French vs. Chenango M. Fire Ins. Co., 7 
Hill, 122. 

Held, that where a single premium note was given for the whole 
and the security of the note, as well as the risk on the contents 
was affected by the incumbrance of the real estate ; the whole 
policy was void. 

Wilson vs. Herkimer Co, M. Ins. Co., 6 N. Y., 53 ; Hinman vs. Hartford 
Fire Ins. Co., 86 Wis., 159 ; Associated F’. Ins. Co. vs. Assum, 5 Md., 165; 
Bowman vs. Franklin Ins. Co., 40 Md., 620; Fire Association vs. William- 
son, 26 Penn. St., 196; Gottsman vs. Penn. Ins. Co., 56 Penn. St., 210; 
Bleakley vs. Niagara D. M. Ins. Co., 16 Grant’s' Ch. Rep., U. C., 198; 
Friesmuth vs. Agawam M. F. Ins. Co., 10 Cush., 587 ; Brown vs. People’s 
M. Ins. Co., 11 ib., 280 ; Lovejoy vs. Augusta M. F. Ins. Co., 45 Me., 472 ; 
Gould vs, York Co. M. F. Ins. Co., 47 Me., 403; Day vs. Charter Oak 
Fire & M. Ins. Co., 51 Me., 91; Barnes vs. Union M. Fire Ins. Co., 
ib., 110. 

McGowan vs. People’s Mutual F. Ins. Co. 

Rep’d Jour’! p. 209. 


OTHER INSURANCE. 


$46. Fire.— Without Notice.— Waiver of Forfeiture.—It was 
claimed that the policy had been forfeited by other insurance 
without notice. Held, that a party cannot occupy inconsistent 
grounds or positions. One who relies upon the forfeiture of a 
contract cannot at the same time treat the contract as an exist- 
ing valid one, nor call upon the other party to the contract to do 
anything required by it. In this the defendant in its correspon- 
dence with the attorneys of the plaintiff, after full knowledge of 
the forfeiture by reason of additional insurance, saw fit to call 
for additional proofs of loss, recognizing by this act the contin- 
ued validity of the policy. It could not, after the plaintiff had 
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gone to the expense and trouble of furnishing these proofs, 
change its ground and claim that the policy was no longer in 
force. 

Cannon vs. Home Ins, Co.* 


* Decision rendered December, 1881. 


PLEADING. 


$47. Lire.—Assessment in Case of Benevolent Cuompany.— 
A certificate of membership in a mutual life insurance company 
provided that, on the death of the wife of plaintiff, an assess- 
ment should be made on policy-holders for as many dollars as 
there were policy: holders, and that the sum should be paid to 
him within ninety days after filing proof of death. Held, that a 
declaration containing no allegation of a neglect to make the as- 
sessment, and assigning no breach except of a promise to pay, 
was fatally defective, and that the defect was not cured by 
verdict. 

Curtis vs. Mut. Benefit Life Ins. Co.* 


* Decision rendered 1881. Reported in 48 Conn. R. 
POLICY. 


§48. Fire.—Construction as to Term of Renewal.— Evidence 
of Agent as to Certificate of Renewal and Premium.—The term 
named in the policy was one year, and the premium $30. It 
had been renewed for a second year on payment of a like pre- 
mium ; and upon the agreement for a second renewal the same 
amount of premium was paid, but the testimony does rot show 
that anything was said as to the time the renewed policy was to 
run. Held, that the renewal was for one year. 

Distinguishing Strohn vs. Hartford Ins. Co.,,37 Wis., 625. 

Some time after the insurer’s agent had agreed to renew the 
policy, and had received the renewal premium, being asked by 
the assured for the certificate of renewal, he insisted that he had 
previously delivered it to the assured. Held, that this was an ad- 
mission constituting part of the res geste, and binding upon the 
insurer. The agent’s agreement to renew and receipt of the pre- 
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mium being conclusive upon the insurer, there was no error in re- 
jecting evidence to show that the latter had never received such 
premium from the agent. 

Naughton vs. Union Bank, 32 Wis., 34. 

Scott vs. Home Ins. Co. 

Rep’d Jour’l, p. 177. Wis. 8. C. 


$49. Manrtne.—Construction of Relative to Other Insurance on 
a Whaling Vessel.—The defendants’ policy on the “ catchings ” of 
a whaling vessel provided, that if there were other prior insurance 
on the vessel, etc., insured, the defendant company should be lia- 
ble only for such an amount as the prior policies should not cover. 
By the true construction of the prior policies, outfits being in- 
sured “outward,” and catchings “ homeward,” the voyage was 
homeward as to the catchings as soon as they were taken on 
board, although the vessel was not then homeward bound ; the 
prior policies therefore attached and the defendants’ policy did 
not. 


Ryder vs. Phoenix Ins. Co., 98 Mass., 192 ; Lewis vs. Manufacturers’ F. 
& M., Ins. Co. 


Lewis vs. Manufacturers’ F. & M. Ins. Oo. 
Rep’d Jour’l, p. 184. 


PREMIUM NOTE. 


§ 50. Lire.— Waiver of Prompt Paym nt.—Sickness.— Usage. 
—Parol Agreement.— Tender.—The policy provided that a failure 
to pay the premium when due, or to pay at maturity any note 
given for the premium, other than the annual credit or loan, at 
maturity, should work a forfeiture without notice. A note for 
the premium due in 1874, was given, payable in nine months, and 
stipulating that in case of non-payment at maturity, the policy 
should be void according to the contract in said policy. The 
note was not paid when due, the insured afterwards died, and no 
tender of payment was subsequently made. Held, that the giv- 
ing of the note did not waive the conditional forfeiture as to its 
non-payment at maturity. ; 


Distinguishing Ins. Co. vs. French, 80 Ohio, 243. 
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Held, that sickness, or mental or physical incapacity could not 
excuse prompt payment. 


Klein vs. N. Y. Life Ins. Co., U. S. S. C.; N. Y. Life Ins. Co. vs. Stat- 
ham, 93 U.S., 24. 


Held, that usage on the part of the company to give days of 
grace or notice of time of payment, could not excuse. 


Ins. Co. vs. Eggleston, 96 U. S., 572, distinguished. 

Held, that a parol agreement by the company at the time of 
executing the note, that the policy should not be forfeited at ma- 
turity, but only on the election of the company could not be set 
up to vary the written contract. Held, that failure to make any 
tender of the sum due under the note, would be fatal to recovery 
in any event. 

Thompson vs. Knickerbocker Life Ins. Co. 

Rep’d Jour’), p. 97. 


RE-INSURANCE. 


§ 51. Fire.—What is Permissible. —It is competent for an in- 
surance company to effect reinsurance upon its risks, and it could 
pay the plaintiff for the risk assumed, by the transfer, to the 
plaintiff, of any property of which the company had the absolute 
right. Chapter 138, Laws of 1868, made it a penal offense for 
the officers of the Cedar Valley Insurance Company to do any 
more business as an insurance company. They could not take 
any more risks, but they were not prevented from indemnifying 
the company by reinsurance for risks already assumed. 

Davenport Fire Ins. Co. vs. Day.* 


* Decision rendered April, 1879. Towa §, C. 


§52. Lire.—Liability «f Stockholder in Case of Insolvency. 
—As part of a contract of reinsurance entered into between two 
life insurance companies, the reinsuring compary agreed to is- 
sue its own stock in exchange for stock of the reinsured com- 
pany to all such stockholders of the latter as should apply for 
the same within a specified time, and then to pay for its own 
stock so issued the par value thereof, if demanded by the stock- 
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holders within a specified time. In consideration of the liabili- 
ties incurred by the reinsuring company under the contract, the 
other company transferred to it all of its assets, and out of these 
such of the stockholders of the reinsured company as chose to 
avail themselves of the contract were paid. An action having 
been brought by a receiver of the reinsured company subsequent- 
ly appointed, to recover of one of these stockholders the amount 
so paid him: Held, that it could not be maintained. 


Bent vs. Hart. 
Rep’d Jour'l, p. 194, 


SEAWORTHINESS. 


§ 53. Marine.—Promissory Representations as to Repairs.— 
Burden of Proof.—A promissory representation that repairs 
should be made at the port where the risk commenced, was al- 
leged. It was claimed that an examination showed that the re- 
pairs were not needed. Held, that it is sufficient if the promis- 
sory representations were substantially complied with, and a 


finding that no repairs were necessary, was a sufficient compli- 
ance, 


DeHahn vs. Hartley, 1 J. R., 343 ; Suckley vs. Delafield, 2 Caines, 222 ; 
Pawson vs. Watson, 1 Cowp., 785 ; Arnold on Ins., 523; Duer on Rep., 
89 ; 2 Duer on Ins., 702. 


Held, that the presumption is prima facie in favor of seaworthi- 
ness, and the burden of proof to show the contrary upon the in- 
surer. 

Taylor vs. Lowell, 3 Mass., 347 ; Paddock vs. Franklin Ins, Co., 11 Pick., 
272 ; Myers vs. Girard Ins. Co., 26 Penn. St., 192 ; Snethen vs. Memphis 
Ins. Co., 3 La. Ann., 474 ; Pickup vs Thames Ins. Co., L R.,3 Q.B. Div., 
594; Parker vs. Pctts, 3 Dow., 23; Watson vs. Clark, 1 Ib., 336 ; Bullard vs. 
Roger Williams Ins, Co., 1 Curtis, 148 ; Tidmarsh vs. Washington Ins.Co., 
4 Mason, 444; 1 Phillips on Ins., 2724 ; 2 Arnold on Ins., 3 447 ; Moses vs. 
Sun Mut. Ins Co., 1 Duer, 176. 


Here, however, the insured having agreed to repair, the burden 
was on him to show that it was unnecessary. 


Lunt vs. Boston Marine Ins, Co, 
Rep’d Jour’l, p. 158, 
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TAXATION. 


§ 54. Lire.—Suit Against Bondsman.—It is the duty of the 
county treasurer of Jasper County, Indiana, to collect taxes first 
from personal property where it can be done or to show some 
sufficient reason for not so doing. An insurance company mort- 
gagee permitting delinquent taxes to run and accumulate until 
the time allowed by the statute of limitations for suit against the 
bondsman of the treasurer has expired, is barred from prosecut- 
ing such suit. 

State ex rel., Travelers Ins, Co. vs. Harris. 


Rep’d Jour’, p. 155. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STAILES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Winnnebago County. 


SCOTT 


Us. 


HOME ‘INS. CO., or New Yorx.* 


There was sufficient evidence in this case of a second renewal of the policy in 
suit to send the question to the jury. 

The term named in the policy was one year, and the premium $30, It had 
been renewed for a second year on payment of a like premium ; and upon 
the agreement for a second renewal the same amount of premium was paid, 
but the testimony does not show that anything was said as to the time the 
renewed policy was to run. 

Held, that the renewal was for one year. 

Some time after the insurer’s agent had agreed to renew the policy, and had re- 
ceived the renewal premium, being asked by the assured for the certificate 
of renewal, he insisted that he had previously delivered it to the assured. 

Held, that this was an admission constituting part of the res geste, and binding 
upon the insurer. 

The agent’s agreement to renew, and receipt of the premium being conclusive 
upon the insurer, there was no error in rejecting evidence to show that the 
latter had never received such premium from the agent. 


* Opinion filed November 3, 1881. Syllabus by State Reporter. 





173 Report of Decisions. [ March, 


Action on a policy of insurance against fire, issued by the defend- 
ant company to the plaintiff, insuring him against loss or damage by 
fire to his two-story stone and brick building in Winnecone, in the 
sum of $2,000. It is admitted that the policy was issued May 13, 
1875, for one year, and renewed May 13, 1876, for another year. It 
is alleged by the plaintiff that May 13, 1877, it was again renewed for 
one year. This is denied by the defendant. The building was de- 
stroyed by fire October 10, 1877. The case is further stated in the 
opinion. Verdict and judgment for the piaintiff. The defendant 
company appeals. 


C. W. Ferxer, for Respondent. 
Fincu & Barzer, for Appellant. 


Lyon, J. 

1. The question litigated on the trial was whether the policy was 
renewed the second time in May, 1877, and the principal question 
argued on this appeal is whether there was sufficient evidence of 
such renewal to authorize the court to submit that question to the 
jury 

The plaintiff testified in his own behalf that in May, 1877, one Ed- 
wards, who was the agent of the defendant company at Winneconne, 
and who, as such, countersigned the original policy, came into his 
store and told the plaintiff that he had renewed him in the Home, 
and thereupon the plaintiff paid Edwards $30, which was the annual 
premium stipulated in the policy and the premium paid for the re- 
newal of 1876 ; and further, that Edwards then and there promised 
to, give the plaintiff the usual certificate of the renewal of the policy 
the next morning, but that the same was never furnished him, al- 
though he asked Edwards for it several times afterwards. This tes- 
timony of the plaintiff is strongly corroborated by that of two other 
witnesses, who say they were present when the plaintiff paid Ed- 
wards the renewal premium in May, 1877. Edwards denied having 
received the premium or that he renewed the policy, and there was 
other testimony on behalf of the defendant tending to show that the 
transactions testified to by the plaintiff and his witnesses related to 
the issuing of a new policy to the plaintiff on the same property, for 
alike amount and term, in the Underwriters’ Agency of New York, 
of which Edwards was also the agent. Such a policy was in fact is- 
sued to the plaintiff, dated May 17, 1877, and under it the agency 
paid one half of plaintiff's loss by the burning of the building. The 
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recovery in this action was for the other half of the loss. Whatever 
our opinion might be of the relative weight of this conflicting tes- 
timony, were we receiving the testimony, it seems very clear to us, 
notwithstanding the defendant’s theory of the transaction was very 
strongly supported by the testimony introduced in its behalf, that 
there was sufficient testimony tending to show a renewal of the pol- 
icy as claimed by the plaintiff to make it the duty of the court to 
submit that question to the jury. 

2. There is no testimony showing that in any interview between 
the plaintiff and Edwards anything was said as to the time the re- 
newed policy was to run. It is argued by the learned counsel for 
the defendant that this omission brings the case within the rule of 
Strohn vs. Hartford Ins. Co., 37 Wis., 625, and renders the alleged 
renewal invalid. We cannot agree with counsel. The transaction 
was a renewal of the old policy with all of its terms and stipulations, 
one of which was that the risk should be for one year. It amounted 
to a change of the date of the policy, by mutual consent, from May 
1875, to May, 1877, and left it a valid policy for one year from the 
latter date without an express, specific stipulation to that effect when 
the renewal agreement was made. Independently of this view we 
see no difficulty in holding that the renewal was for one year. The 
original policy was for one year, and the premium was $30. The 
renewal of 1876, was for one year also, and the premium was the 
same. The renewal of 1877, nothing appearing to the contrary, and 
the same premium having been paid, may fairly be presumed to have 
been for one year. It is very evident that both the plaintiff and Ed- 
wards so intended, conceding (as the jury found,) that they made a 
contract of renewal. 

3. Two witnesses were permitted to testify for the plaintiff against 
objections on behalf of the defendant, to conversations in July and 
September, 1877, to the effect that plaintiff, on those occasions, asked 
Edwards for the certificate of renewal of his policy in the defendant 
company, and that Edwards insisted that he had previously delivered 
such certificate to the plaintiff. Was it error to admit this testimony? 
It was said in Naughton vs. Union Bank, 32 Wis., 34, that “the ad- 
missions or representations of an agent, while engaged in any par- 
ticular transaction for his principal, made in regard to such trans- 
action, may be received as evidence against the principal in a con- 
troversy concerning such transaction. But to be received they must 
constitute a part of the ves geste in the course of the agent’s em- 
ployment about the mattter in question. They must accompany 1 o 
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transaction or the doing of the business, and must be within the 
scope of the delegated authority.” Page 48. Although the delivery 
of the renewal certificate was not essential to complete the contract 
and bind the company to pay the loss, yet, by the usual course of 
business, it was the duty of the agent, Edwards, to deliver, and the 
right of the plaintiff to have, such certificate as evidence of the re- 
newal of the policy. The “transaction” of renewal, therefore, in- 
cludes the delivery of the certificme, as well as the preliminary ne- 
gotiations therefor, and the payment of the premium. Under the 
rule above stated, it was certainly competent for the plaintiff to show 
what was said by Edwards when they negotiated the renewal, and 
also when the premium was paid ; and had considerable time inter- 
vened between the negotiation and the payment, the evidence would 
in like manner be admissible. Why, then, was it not admissible to 
show the statements of Edwards in that behalf, when called upon by 
the plaintiff to complete the transaction of renewal by a delivery of 
the certificate? Such delivery was part of the res geste of the trans- 
action of renewal, equally with the negotiations and payment ; and 
the statements of Edwards, concerning which the witnesses testified, 
pertained thereto. The transaction of renewal, and every act essen- 
tial to complete it fully, including the delivery of the certificate, 
were within the delegated authority of Edwards, and this contro- 
versy concerns that transaction. We conclude that the testimony un- 
der consideration was admissible within the rule above stated. 

4. Edwards, defendant’s agent, testified in substance that he did 
not renew the policy in question in 1877; that he did not receive the 
premium for such renewal, and did not enter such renewal in his 
policy register, nor report the same to the defendant, as the rules of 
the company and the course of the business required him to do had 
the policy been renewed ; and he produced his policy register in 
court, which contained no such entry. He was then asked by de- 
fendant’s counsel, on his direct examination, whether he ever paid 
the defendant company the premium on any such renewal. The 
court sustained the plaintiff’s objection to the question. It is claimed 
that this ruling was erroneous. There was no claim made on the 
trial that the defendant ever received the renewal premium, and from 
all the evidence it is almost a verity in the case that it did not. But, 
however this may be, we think the testimony sought to be elicited 
by the question propounded to the witness was incompetent. If the 
plaintiff paid the renewal premium to Edwards, the defendant’ was 
bound by such payment precisely as though the money had been 
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paid to its treasurer at the general office of the company in New 
York. Hence, so far as the plaintiff's right of action is concerned, it 
was entirely immaterial whether Edwards had or had not paid over 
the money to his principal. The only effect the testimony could 
have had was to corroborate and strengthen the denial by Edwards 
that he renewed the policy. For that purpose it was clearly incom- 
petent. Second Ward Bank vs. Shakman, 30 Wis., 333. We think 
the testimony was properly rejected. 

5. In the charge of the learned circuit judge to the jury he in- 
structed them that in determining the existence or non-existence of 
alleged facts, in relation to which there was a conflict of testimony, 
they should consider the surrounding circumstances and the reason- 
able probabilities of the case. It is argued that this is too general, 
and that the jury may have understood that they were at liberty to 
consider circumstances of which no proof had been given. Consid- 
ering the charge as a whole, it seems to us that no person of ordin- 
ary intelligence could have so understood it. The judge plainly 
meant the circumstances which the evidence had disclosed to the 
jury, and the reasonable probabilities deducible therefrom, and so 
we think the jury must have understood him. The foregoing obser- 


vations dispose of all the alleged errors assigned which it is deemed 
necessary to discuss. 

Finding no error in the rulings of the Circuit Court, we must af- 
firm the judgment. 
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UNITED STATES CIRCUIT COURT. 
EASTERN DISTRICT OF MISSOURI. 


THE PRESIDENT AND DIRECTORS OF THE INS. 
CO. OF NORTH AMERICA, Plaintiff, 


Us. 


ST. LOUIS, IRON MOUNTAIN AND SOUTHERN 
RAILWAY COMPANY, Defendant.* 


Although the carriage of cotton on open cars may not be of itself conclusive 
of negligence, yet such transportation imposes upon the carrier the duty of 
adopting such additional precautions as safety may require. 


Statement of the Case by the Eduor of the Insurance Law Journal. 


The suits, three in number, predicated on consignees’ ownership 
of goods, reception of those goods by carrier and destruction while in 
charge of such carrier—and not on bills of lading—were instituted by 
the plaintiff to recover damages for cotton lost while in charge of 
defendant as carrier and which had been insured by plaintiff in 
favor of the consignees, to whose rights the plaintiff became subro- 
gated by payment of their claims. The petitions alleged, amongst 
other things, the reception of the cotton by the defendant as a com- 
mon carrier, and its subsequent loss while in course of transporta- 
tion over its lines and in its charge. The defense claimed that the 
loss occurred without fault or negligence on the part of defendant, 
and set up bills of lading issued to the consignors by a previous 
carrier, declaring and stipulating that “ the packages aforesaid must 
pass through the custody of several carriers before reaching their 
destination, and it is understood as a part of the consideration for 
which said packages are received that the exceptions from liability 
made by such carriers respectively shall operate in the carriage of 


* Judgment rendered January 10, 1882. Three separate suits styled as above, aggregate of 
judgments $9,658,25 ; but amount of judgment in each case being less than $5,090, decision final. 
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them respectively of said packages, as though herein inserted at 
length ; and especially that neither of said carriers or either or any of 
them shall be liable for * * loss or damage by fire, * * and it is 
further especially understood that for all loss or damage occurring in 
the transit of said packages, the legal remedy shall be against the 
particular carrier only in whose custody said packages may actually 
be at the happening thereof—it being understood, that the Texas and 
Pacific Railway Company, in receiving said packages, to be forwarded 
as aforesaid, assume no other responsibility for their safety or safe 
carriage than may be incurred on their own road.” The bills of lading 
were issued by the Texas and Pacific Railway Company in Texas, and 
the cotton was reccived by defendant at its Southern terminus in that 
State. Jury was waived and all issues were tried by the court. 


Rosert Harsison, Esq., of St. Louis, for Plaintiff. 
Messrs. Portis and Pixz, for Defendant. 


Treat, J. 
These cases were heard at the same time, and rest mainly on the 


same general principles. Some of the evidence introduced was in- 
competent, it being merely hearsay as contra-distinguished from 
“verbal facts.” Discarding all such, the main question decisive of 
the cases is as to defendant’s negligence. Although the shipment of 
cotton on open or flat cars may not be in itself such an act of negli- 
gence as would make the carrier liable under all contingencies, yet 
when such shipment is made, there is devolved upon the carrier the 
duty to take the additional precautions needed for the protection 
and safety of the cotton. 

In these cases it seems that not only was no such precaution taken, 
but that the train, in two of the cases, was hurried forward when 
fires were adjacent to the track, or sufficiently so to render it more 
than probable that so inflammable an article would be ignited and 
destroyed. In the other case, the negligence, although not so 
gross, was extremely culpable. 

It is admitted that if the loss was caused by defendant’s negli- 
gence, the plaintiff must recover. It is unnecessary to consider what 
effect, if any, the Texas statute would have upon the exemptions in 
the bills of lading against loss by fire, so far as the defendant is con- 
cerned. | Rev. Stat. of Texas, 1879, page 48. ] 

Judgments for the plaintiff will be entered for the respective 
amounts, with interest at the rate of 6 per cent per year from Janu- 
ary 10, 1877, with costs. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


LEWIS 


Us 
ee 


MANUFACTURERS’ F. & M. INS. CO.* 


The defendants’ policy on the ‘ catchings ” of a whaling vessel, provided, that 
if there were other prior insurance ‘on the vessel, ete., insured, the defend- 
ant company should be liable only for such an amount as the prior policies 

_ Should not cover. By the true construction of the prior policies, outfits be- 
ing insured “ outward,” and catchings ‘“ homeward,” the voyage was 
homeward as to the catchings as soon as they were taken on board, al- 
though the vessel was not then homeward bound ; the prior policies therefore 
attached and the defendants’ policy did not. 


Action upon a policy of insurance issued by the defendant in the 
sum of $8,000 upon catchings on board the barque F. A. Farnsworth, 
risk to begin at 12 m., August 1, 1877, in the Arctic Ocean. The 
policy was designed to cover the interest of the plaintiff and of A. B. 
in the catchings insured, and also the lays of the master and mate 
therein ; the amount of the lays was $3,210, which had been paid by 
the defendant and indorsed on the policy. If the policy attached on 
the owners’ interest to its full value, the plaintiff is entitled to recover 
$4,789. At the trial before a single justice upon agreed statements 
of facts, the court directed a verdict for the defendant, and reported 
the case for the determination of the full court. 


C. W. Cuirrorp and F. C. 8. Barrier, for Plaintiff 
Joun C. Dopat & Sons, for Defendant. 


Enpicort, J. 
The policy contains this clause : “It is hereby agreed that if the 


. Decision rendered September, 1881. From the Reporter. 
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insured shall have made any other insurance upon the catchings 
aforesaid, prior in date to this policy, then the said insurance com- 
pany shall be answerable only for so much as the amount of said prior 
insurance may be deficient toward fully covering the property at 
risk, whether for the full voyage, or from one port of lading to an- 
other.” Before this policy was obtained, the plaintiff and A. B. had 
made insurance for their own account in the X. Company, in several 
policies ; in all these the vessel was valued at $16,000, and the out- 
fits at $24,000. They all contain a clause by which the insurance 
upon the outfits is to attach to oil, bone, and other articles of cargo 
as procured. The X. Company has paid a total loss on all these pol- 
icies. The defendant contends that it is not liable upon its policy, 
because at the time of making it the insured had prior insurance on 
the same catchings, to the full amount of their value, against the 
same risks. The plaintiff contends that the ship was on her outward 
voyage at the time of the loss, and that the policies in the X. Com- 
pany did not then attach to the cargo, but only covered the outfits. 
This claim is not wellfounded. The policies inthe X. Company were 
on the plaintifi’s ship and outfits, “on a whaling voyage in the At- 
lantic, Pacific and Arctic oceans.” They attached “on provisions, 
oils, casks, etc., outward, and on oil, bone and other taking, empty 
casks, etc., homeward ;” and, “as fast as oil, bone and other articles 
of cargo are procured, this insurance is to attach on ship-owners’ in- 
terest therein exclusively.” The ship sailed from New Bedford in 
December, 1876, and was totally lost in September, 1877, by perils of 
the seas, having on board at the time a cargo of oil, bone and ivory, 
in which the owners’ interest was $20,790 at the valuations named 
in the policies. The plaintiff contends that the defendant fails to 
show that the ship was not upon her outward voyage at the time of 
the loss, and therefore the policy did not attach on the cargo, because 
she was not upon her homeward voyage. Such is not the construc- 
tion to be given to the clause in the policies. The ship was not in- 
sured to a specific port or place and thence home, but upon a whaling 
voyage in the Atlantic,Pacific and Arctic oceans. The true construction 
of the language is, that as outfits are insured outward, and catchings 
homeward, the voyage is homeward as to the catchings when they 
are taken on board. And this is confirmed by the subsequent provi- 
sion: “as fast as oil, bone and other articles of cargo are procured, 
this policy is to attach to ship-owners’ interest therein.” The X 
policies insured the outfits at $24,000, and as fast as cargo was taken 
in, that insurance was transferred from the outfits to the catcings 
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As the owners’ interest at the time of the loss amounted to $20,790, 
the X. policies covered the whole of the plaintiff's interest. The 
conclusion, therefore, is, that by reason of the clause relating to prior 
insurance this policy did not attach, and would attach only when the 
owners’ interest should exceed $24,000, the amount covered by the 
X. policies. Ryder vs. Phoenix Ins. Co., 98 Mass., 192, and cases 
cited. 
Judgment on the verdict. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF ILLINOIS. 


C. H. LOVEJOY et At., ror USE, ETC. \ 
Us, 


HARTFORD FIRE INS. CO. er au.* 


If at the time process of garnishment was served, the insurance companies had 
waived the execution of proofs of loss, then the action could be maintained ; 
but if they had not waived it, then garnishment could not be sustained. 


On the 2nd December 1880, a fire occurred at Topeka, Kansas, by 
which the stock of goods then in the store of the defendants, C. H. 
Lovejoy & Co., was destroyed. The owners were insured in various 
amounts by the companies named. At different times in December, 
1880, and the following months of January and February, but prior 
to the commencement of the attachment suits, efforts were made by 
assured to adjust as a total loss, but without result. On the 26th 
February 1881, before the assured had rendered the proofs of loss 
called for by the policies as a condition precedent to liability, the 
creditors of C. H. Lovejoy & Co., resident at St. Louis, Milwaukee 
and Chicago, brought the present attachment suits on the grounds 


* Decision rendered February, 14, 1882. From Chicago Legal News. 
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of non-residence of the principal defendants. The insurance com- 
panies were garnished on the 28th February, and severally answered 
denying any indebtedness. Aside from the above services on the 
companies there was no levy or service of the writs of attachment. 
The defendants did not appear, and sundry “ proofs of loss ” having 
been filed with the companies by the assured subsequent to the date 
of service of the garnishment, the plaintiffs in attachment took judg- 
ments by default against C. H. L. & Co., and subsequently brought 
on for trial the issues raised by their replications to the answers of 
the garnishees. 

At the close of the case for plaintiffs, the garnishees moved the 
court to direct the jury to return a verdict for the garnishees. This 
motion was taken under advisement to be decided when the entire 
evidence on both sides should have been introduced. The evidence 
being all in, the garnishees renewed their application and thereupon 
the court sustained the motion upon the grounds stated in the follow- 
ing opinion. 


B. M. Suarrner, for the Creditor. 

Roserr Hervey, for Liverpool d& London ; Manhatlan and Roya! Lis. 
Companies. 

Pavpock & Ibe, for the Hartford and American Ins. Companies. 

Dupree & Jupau, for Fireman’s Fund Ins. Company. 


Buovcerr, J. 

The first question that is made in the case which applies to all the 
companies that are defencing here, is whether this garnishment pro- 
ceeding is properly begun—whether the necessary facts have been 
disclosed by the testimony, to show that the claims upon these poli-/ 
cies were in such condition in the hands of the principal defendants, 
that the garnishment proceedings could be brought. 

The principal defendants are non-residents of this State. Suit is 
brought under the attachment laws of the State of Illinois. There 
is, and has been from the commencement of this proceeding, much 
doubt in my mind as to whether the original attachment suits would 
lie in this case. Section 739 provides that no civil suits shall be brought 
before either of said courts—that is, ot the Circuit Court or the Dis- 
trict Court—against an inhabitant of the United States, by any 
original process in any other district than that in which he was an 
inhabitant, or in which he is found at the time of the service of the 
writ. This is substantially the jurisdiction clause in the old act of 
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1789, and inhibits the suing of any defendant in any other district 
than the district in which he resides. Now C. H. Lovejoy & Co., the 
principal defendants in this case, did not reside in this district. They 
were not found in this district, unless by judicial construction the 
court holds, that when by the operation of the act of 1872, Congress 
authorized the courts of the United States to adopt the attachment 
acts of the various States, they thereby modified the section which I 
have just read, to the extent of allowing one non-resident in the State 
of Illinois, to sue another non-resident of the State of Illinois by attach- 
ment in this State, and reach the property of the non-resident defend- 
ant, if it was in the district. If that is to be the construction, which 
has been doubted certainly by able lawyers and judges, why then, we 
may say that creditors of C. H. Lovejoy & Co., if they could find assets, 
property, choses in action of C. H. Lovejoy & Co. within this district, 
could sue them in this district ; and they might be said to be found 
in this district, by finding their property. So much in regard to 
whether the action is even authorized by statute or not. 

But it is further contended on the part of the defendants, that the 
plaintiffs in order to maintain an action, must obtain assets by gar- 
nishment or the garnishment process against the garnishee, of some- 
thing which is actually due—some indebtedness, or seize upon the 
tangible property of the defendant in attachment, or there is no jur- 
isdiction to which jurisdiction can attach—unless you get personal 
service on the defendants, or unless you get a levy upon their pro- 
perty, or unless you get a service upon some person who is indebted. 
The garnishees insist that at the time this garnishment process was 
served, whatever liability there was growing out of their contract re- 
lations with the firm of C. H. Lovejoy & Co., under their policies of 
insurance, was yet contingent, and that it could not be garnished, 
and therefore that the court has acquired no jurisdiction in this case 
because the only jurisdiction which it has acquired is upon this con- 
tingent liability. Were then these claims contingent claims within 
the meaning of the authorities which could not be reached by gar- 
nishment? There is no doubt that it is the well settled law now that 
the assured—the person to be benefited by a policy of insurance— 
must after the loss has occurred, furnish proofs of loss ; that is a con- 
dition precedent to the maintenance of an action by the assured. I 
have one of the policies in question before me, and the provision is, 
“persons sustaining loss or damage by fire, shall forthwith give no- 
tice of such loss to the company in wnting, and as soon after as pos- 
sible, render a particular account of such loss, signed and sworn to 
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by them, and stating, ete.” (Here the court read the usual condition 
as to magistrate’s certificate and proofs of loss.) Now it is very 
clear to my mind in the light of the authorities, that there was no 
indebtedness from the insurance companies concerned in this loss, or 
who had policies upon this stock, until this condition precedent had 
been complied with ; whether it ever would be complied with or not 
was a contingency. 

The loss in question occurred on the 2nd day of December, 1880. 
These suits were commenced on the 26th of February, 1881, almost 
three months after the loss—and the service upon the garnishees was 
had on the 28th of February ; the defendants now claim or have 
claimed, that they had made proofs of loss, or that the making of 
proofs of loss had been waived, so as to obviate the necessity of 
serving the proofs of loss, which were called for by the conditions 
that I have just read. I suppose it must be considered as settled. I 
shall consider it so for the purposes of this case, that if the insurance 
companies or either of them that are concerned in this loss had 
actually waived the proofs of loss which are called for by this clause, 
at the time this garnishment process was served upon them, then you 
might say that their liability was fixed, and that the only question 
that they could then litigate was the question as to the validity of 
the policy, or some other question of law involved in thé case. So 

sethat if the fact were that at the time this garnishment process was 
—=served, these insurance companies, or either of them hed waived the 
“execution of proofs of loss, then I think this action could be main- 

- ytained. 
+9 But if they had not waived it, and if they stood at arm’s length in 
~~=relation to the assured, under these policies, insisting that the assured 
-<should proceed in the manner—technical and strict manner—called 
yzfor by the terms of the policies, then I don’t think that this garnish- 
ment process could be sustained, and that the suits must fail, by rea- 
son of the fact that these were not « garnishable indebtedness. Itis 
©™true there is some conflict of authority upon this point. The coun- 
> sel produces a case in Pennsylvania, where the Supreme Court of 
that State decided that a garnishment would lie in a case similar in its 
_wafacts to this; where the loss had occurred under the policy, but 
where the proofs of loss had not been submitted at the time the 
garnishee process was served, and held that the simple operation of 
“the garnishee process is to put the plaintiff in the garnishment pro- 
_ ceeding into the same relation with the company that the defendant 
would have occupied, but for the garnishment. The other cases, as 
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the case in the 28th of Michigan, and the case in the 17th Wisconsin, 
and the case in the 54th Maine, are directly the other way. And I 
think they are much the best considered cases, and much the better 
rule to go by, and it seems to me they settle this question. 

The test question is this : could these garnishees say truthfully on 
the day they were served with process in this case as garnishees, that 
they did then owe the principal defendants any sum of money, or 
had any choses in action, or property in their hands which belonged 
to these principal defendants? Could they truthfully say that? Was 
this indebtedness such an indebtedness as was to grow due by the 
lapse of time, or was there something yet to be done, some other 
act to be performed by either of the parties before the liability could 
have ripened into an indebtedness? It seems to me that that is the 
test of the relations of these parties. It seems to me that you ought 
to test the relation of these parties by that, and that the insurance 
companies could say that they did not owe these defendants any- 
thing at that time. It is claimed on the part of the plaintiffs that 
the insurance companies had waived the exhibition of these proofs 
of Joss. There is, I will admit, some testimony on the part of the 
plaintiffs which might be construed perhaps into testimony tending 
to show a waiver. But my view of the duty of the court in a question 
of tha‘ kind is, that if the testimony is so slight that the court, if the 
jury should find that a waiver had actually been made, would be 
bound or compelled to set the verdict aside, need not under such 
state of facts submit that question to the jury, because it would be a 
useless step. 

Now, what is the testimony tending to show that there was a 
waiver in this case? Mr. C. J. Lovejoy testifies to all that bears 
upon that question, and according to my own notes, which are pretty 
full on that subject, it was this: He states in substance, that about 
the 6th or the 7th of December, he called upon Norton and Dallas, 
who were insurance agents at Topeka, and through whom these pol- 
icies had been issued, and asked for blank proofs, or blanks on which 
he could make up his proofs of loss. Mr. Norton said : “Well, you 
hadn't better make out any proofs of loss yourself ; you had better 
leave it to the adjusters. They are here, and if they are satisfied 
that your proofs of loss are all right, they will make them out,” or 
words to that effect. 

Now, waiving the question as to whether Norton had any author- 
ity in the premises, that certainly is not a waiver of the obligation 
on the part of the assured to make out proofs of loss, but it is sim- 
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ply a suggestion to him that he had not better trouble himself about 
it for the present. Now, Mr. Lovejoy’s version of what took place 
between himself and the adjusters, is simply this: “A meeting was 
held between us at the Tefft House, and after examining and show- 
ing all my books, Stone and Black said if I would send duplicate 
bills to Mr. Stawitz at St. Louis, he would come up after he had re- 
ceived the bills and help to make the proofs. I did send those du- 
plicate bills to him, sworn to as was requested. After awhile Sta- 
witz came back—about three weeks afterwards. He said he wanted 
an additional blank statement in order to make out the proofs, or to 
be satisfied, and I furnished the statements which he demanded at 
once. Stawitz seemed very angry because the other adjusters didn’t 
meet him there, and said he only represented the Hartford Company, 
and that he would make up the proofs for the Hartford, but told me 
I must make them out for the other companies.” 

This is all the testimony there is on the part of plaintiffs that 
tends to prove a waiver of the making of these proofs of loss, or that 
they were ever waived; while the conduct of Lovejoy at this and 
subsequent times makes it very doubtful in my mind, whether he 
then understood that Stawitz was to make up these proofs even for 
the Hartford. Now, we have the direct contradiction by Stawitz and 
all the other parties that were present there in connection with the 
making of this adjustment, that they did not waive the proofs of 
loss, but what is more certain and reliable, a notice was served on 
Mr. Lovejoy the morning of the 13th, in which he is expressly and 
in explicit terms and in writing, told that nothing was waived, and 
so, too, it is true that Mr. Charles J. Lovejoy submitted to an exam- 
ination under oath before these adjusters, which lasted two or three 
days, but that examination is prefaced with an express statement 
that at the most it is only to become part of the proofs of loss. Now 
it cannot be contended for a moment that this written examination 
of Charles J. Lovejoy is to be taken as a substitute for the proofs of 
loss which were called for by this policy ; first, because it is not the 
proofs of loss of the assured themselves, but of Charles J. Lovejoy, 
who is not one of the assured, and not a member of the firm, al- 
though he was their manager ; and secondly, because technical proofs 
of loss are to contain certain things which do not appear in this ex- 
amination. And it was also to be verified by the certificate of the 
magistrate in regard to the character and good faith of the assured, 
which does not accompany this examination, aside from the fact that 
it only purports to be what may ultimately become a part of the 
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proofs of loss, it does not conform to the condition by showing that 
it is or was intended by either party to be the proofs of loss which 
were submitted. Then to the conduct of Mr. Lovejoy himself, with 
reference to the matter in obtaining the certified bills, and after- 
wards obtaining the bank account, and then the final statement by 
him on the 17th of February or in January, when Mr. Stawitz was 
there the last time, that the proofs of loss must be made out by him- 
self, as to all but the Hartford, and Mr. Stawitz’ denial that he 
agreed to make out the proofs for Mr. Lovejoy as far as the Hart- 
ford company is concerned, leave the case in such condition that I 
don’t think if I was to send this jury out, to inquire upon the main 
fact—was there a waiver of the proofs of loss—and they should 
come and say by their verdict there was a waiver, that I should feel 
satisfied in sustaining their verdict. I think I would be compelled to 
set their verdict aside. Therefore, beyond the evidence that there 
was no waiver of the proofs of loss, we have then this simple condi- 
tion of things : These six insurance policies were issued upon the 
stock of goods of C. H. Lovejoy & Co., in their store at Topeka, 
prior to the 1st day of December, 1880, and on the night of the first 
day of December, the store was burned, and as far as the proofs 
show, you might say there was a loss of the store and whatever was 
in the store at that time. The officers, or rather the agents of these 
insurance companies came to Topeka within a few days after this 
fire, and made a partial examination of the circumstances attending 
the loss: They examined C. J. Lovejoy—they examined what books 
he could produce which pertained to the business of the concern, and 
demanded more light upon the subject. Before ever proofs of loss 
were furnished, end after, I think, any court would say that more 
than a reasonable time had elapsed for the furnishing of those proofs 
in compliance with the conditions of the policy, these suits in at- 
tachment were commenced, and these garnishees were served. There 
had been, up to that time, no fixing of the liability of the company, 
either as to the amounts of their liability, or whether they were lia- 
ble at all, by the performance of the conditions precedent by the as- 
sured. They had taken no steps to fix the liability of the company, 
so that the assured could have brought the suit at that time. If the 
assured at that time could not have brought the suit, it seems to me 
so clear that it can hardly need argument, and the proposition is 
clear to my mind that if the assured could not have brought the 
suit, then the creditors could not sue a garnishee. 

I will state further, however, in order that I may not be misunder- 
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stood, that with reference to the policies issued by the London, Liv- 
erpool and Globe, and the Royal and the Firemen’s Fund Insurance 
companies, they contained, each of them, a clause which provides 
that no suit at law or equity shall be maintained until the amount of 
the loss shall have been fixed by arbitrators, and this is made a con- 
dition precedent to the maintenance of a suit. I have no doubt in 
my own mind, from the authorities I Have had time to consult, that 
this is a valid condition, and one which the courts will enforce in the 
future, as they have in the past. It is a condition which imposes no 
hardship upon the assured, and may relieve the courts very greatly 
from labor in determining the rights of the parties under the policy, 
as it takes all questions touching the amount of the loss from the 
courts and leaves them to arbitrators. So that it seems to me that 
with reference to these three companies the defense is complete, 
from the fact that no such arbitration has ever been asked for, and 
that no such award has ever been obtained as the policy required. 
The proofs in the case and the record are barren of anything which 
shows that the assured ever asked for the appointment of arbitrators, 
or that any arbitration has ever been had upon the amount of this loss, 
and that is the important question in this case—the amount of the loss. 

I will say further in this case, that I have resisted this conclusion 
as long as I could consistently, and allowed the defendants to make 
proof of every fact which seemed to be material in the consideration 
of the case, because I was reluctant to put these parties out of court 
upon what may be termed a technical defense—a defense which 
grows out of their own conduct—until I could get all the light which 
the testimony could throw upon the case or the cases. If the plain- 
tiffs had been able to show that there had been a clear, distinct 
waiver of these proofs of loss at the time of the commencement of 
this suit, I should have said then the insurance companies could go 
to the jury upon the question of their liability upon the contracts 
themselves, upon the questions of fraud, or any other question which 
could be made under the policies, and that the jurisdiction had at- 
tached for the purposes of the case. But these policies which are 
introduced have been so often upheld by the courts for the protec- 
tion of the insurers from fraudulent combinations against them, that 
I must hold them as valid conditions of the policy, and they are just 
as good a legal defense for these defendants as though they had 
shown, to the satisfaction of these jurors, that there were no goods 
in this store at the time of the fire. So I will take the responsibil- 
ity of directing the jury to render a verdict for the garnishees. 
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SUPREME COURT OF MISSOURI. 


Aprit Term, 1881. 


Appeal from St. Louis Court of Appeals 


BENT, Appellant, 
vs, 


HART. 


_As part of a contract of reinsurance entered into between two life insurance 
companies, the reinsuring company agreed to issue its own stock in ex- 
change for stock of the reinsured company to all such stockholders of the 
latter as should apply for the same within a specitied time, and then to pay 
for its own stock so issued the par value thereof, if demanded by the stock- 
holders within a further specified time. In consideration of the liabilities in- 
curred by the reinsuring company under the contract, the other company 
transferred to it all ofits assets,and out of these such of the stockholders of the 
reinsured company as chose to avail themselves of the contract were paid. 
An action having been brought by a receiver of the reinsured company sub- 
sequently appointed, to recover of one of these stockholders the amount so 
paid him ; 

Held, that it could not be maintained. 


This was a suit brought by Silas Bent, as receiver of the St. Louis 
Mutual Life Insurance Company, an insolvent corporation, against 
Oliver A. Hart, formerly a stockholder therein. The petition alleged 
in substance, that the St. Louis Mutual and the Mound City Life In- 
surance companies, on the 10th day of December, 1873, entered into 
a contract, whereby the St. Louis Mutual transferred to the Mound 
City all its assets of every description, and, in consideration of the 
transfer, the Mound City assumed all the liabilities and undertook 
and agreed to reinsure all the outstanding risks of the St. Louis 
Mutual, and further agreed to issue its own stock, dollar for dollar, 
in exchange for stock of the St. Louis Mutual, to all such stockhold- 
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ers of the St. Louis Mutual as should apply for the same within 
twenty days, and further, to redeem the stock so issued by paying 
for it the par value thereof, if demanded by the stockholder within 
twelve months ; that at the time this contract was made the St. Louis 
Mutual was insolvent and its stock worthless, and that fact was well 
known to the stockholders ; that the exchange and redemption of 
stock was merely a plan and contrivance whereby the stockholders of 
the St. Louis Mutual appropriated to their own use and in redemp- 
tion of the capital stock of the St. Louis Mutual a portion of the as- 
sets of that company in fraud of its creditors, and that the pay- 
ments made by the Mound City in redemption of stock were made 
out of funds received by it from the St. Louis Mutual ; that de- 
fendant was at the time the owner of fifty-five shares of the paid up 
stock of the St. Louis Mutual of the par value of $5,500, and availed 
himself of the foregoing contract, and received fom the Mound 
City the sum of $5,500 ; that the Mound City was insolvert and un- 
able to pay the debts of the St. Louis Mutual. The petition further 
alleged that at the time this contract was made proceedings, insti- 
tuted by the State Insurance Commissioner for winding up the St. 
Louis Mutual were pending, and that they were dismissed upon the 
consummation of the contract ; and that plaintiff was appointed re- 
ceiver in a new proceeding subsequently instituted. The prayer of 
the petition was that defendant be compelled to pay plaintiff, as re- 
ceiver, the said sum of $5,500. Defendant demurred generally to 
this petition, and the Circuit Court of the city of St. Louis sustained 
the demurrer and entered judgment for defendant. The Court of 
Appeals affirmed this judgment. 


Txos. T. Ganrr and Jonn M. Grover, for Appellant. 


The capital stock of a corporation is a trust fund for the payment 
of its creditors. Mumma vs. Potomac Co., 8 Pet., 281 ; Wood vs. 
Dummer, 3 Mason, 308 ; Wright vs. Petrie, 1 Sm. & M. Ch. 319 ; 
Nevitt vs. Bank, 6 Sm. & M., 513 ; Hightower vs. Thornton, 8 Ga., 
486 ; Nathan vs. Whitlock, 3 Edws. Ch., 215 ; Payne vs. Bullard, 23 
Miss., 88 ; Vose vs. Grant, 15 Mass., 505. In the absence of statute 
or charter power, the stock cannot be divided among the stockhold- 
ers, even though the corporation be solvent, except upon the final 
winding up of its affairs for the purpose of ceasing business. Ma- 
ther vs. Bates, 2 N. Y. Leg. Obs., 213 ; Pettibone vs Hawkins, 2 N. 
Y. Leg. Obs., 210; Painsville R. R. Co. vs. King, 17 Ohio St., 534. 
Though there be such a statutory or charter power, if the corpor:- 
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tion makes a dividend of its capital stock among its shareholders, 
not leaving corporate funds enough to pay outstanding debts, the 
receiving shareholder can be compelled to refund for the benefit of 
creditors. Scott vs. Ins. Co., 7 Paige, 198; Bedford R. R. Co. vs. 
Bowser, 48 Pa. St.,28 ; 2 N. Y. Leg. Obs., 213 ; 2 N. Y. Leg. Obs., 
210 ; 5Sm. & M., 428 ; Mann vs. Pentz, 2 Sandf. Ch., 257 ; Lauman 
vs. R. R. Co., 30 Pa. St., 42 ; Woods vs. Dummer, 3 Mason, 308. 
Equity will follow the trust fund or its proceeds into whatsoever 
hands it comes, except those of a purchaser without notice for value, 
and compel its application to the payment of the corporate debts. 
2 Story Kq., 1252; Angell & Ames, 540 to 546 ; 1 Kid on Corp., 273 ; 
Briggs vs. Penniman, 8 Cow., 387; Slee vs. Bloom, 19 John., 456 ; 
Haslett vs. Wetherspoon, 2 Rich. Eq., 395; Allen vs. Montgomery R. 
R. Co., 11 Ala., 437 ; Caldwell vs. Montgomery, 8 Ga., 106 ; Thomas 
vs. Brinsfield, 7 Ga., 154; 8 Ga., 488. It does not follow that be- 
cause the transfer to the Mound City has not been set aside and is 
not alleged in this petition to be invalid, that the plaintiff cannot re- 
cover of the defendant. Chase vs. Walker, 26 Me., 555 ; Prince vs. 
Shepard, 9 Pick., 176. Should the property charged with the trust 
of creditors be sold in fraud of the trust to an innocent purchaser 
for value, and afterward find it way back to the hands of him who 
first held as trustee the trust again attaches. It is an error to speak 
of all the assets of the St. Louis Mutual as having been bought by 
the Mound City. The $100,000 worth of assets which passed from 
the St. Louis Mutual to the Mound City, and through it as a conduit 
by an already provided channel to the pockets of the St. Louis Mu- 
tual shareholders, never was the property of the Mound City to do 
with it what it pleased. It belonged to the shareholders from the 
start. Does not the St. Louis Mutual really pay the $100,000 to the 
shareholders? What is the difference between saying take my as- 
sets less $100,000 which I pay my shareholders, and take my assets 
and pay my shareholders $100,000? None on earth! And yet no 
man could deny that the former was a fraud. 


H. A. & A. C. Crover and Cue, Jamison & Day, fur Respondent. 


The contract of reassurance was entered into in the best of faith 
on the part of both companies. It had received the sanction of the 
insurance commissioner of the State and of the St. Louis Circuit 
Court. It was deemed by all the parties at the time infra vires and 
a proper arrangement. The Mound City proceeded, and for years 
continued to execute the contract. Such a condition of affairs there- 





1882. | Bent vs. Hart. 197 


after existed as made it impossible to annul or rescind the contract 
if u/tra vires, even though the Mound City became afterward inca- 
pable of completely executing it. The St. Louis Mutual might have 
its action on the contract, and that was all; just as the Mound City 
might have its action against the St. Louis Mutual for breach of the 
contract on its part. All moneys of whatever character paid to the 
Mound City became its own proper moneys, to be dealt with and 
disposed of by it at its will and pleasure. Hence, if it were ‘true 
that the payments made to the stockholders were made out of the 
moneys received from the St. Louis Mutual, it would make no dif- 
ference. Besides the policy-holders sanctioned and acquiesced in 
this contract from 1874 to 1879. Qui tacet consentire videtur. The 
doctrine of fraudulent transactions per interpositam personam has no 
relation whatever to the case. If there was no fraud on the part of 
the Mound City, there could be none on the part of its transferee 
the defendant. The insuperable difficulty in the case is, that the re- 
ceiver of the St. Louis Mutual cannot recover against the Mound 
City ; and if he cannot recover against the company itself, upon 
what principle can it be maintained that he can recover against this 
defendant ? 


Henry, J. 

This is not a suit to set aside the contract made between the St. 
Louis Mutual and the Mound City, but to recover from Hart the 
amount paid to him by the latter for the shares of stock in the Mound 
City, which he had received in exchange for an equal amount of 
stock of the St. Louis Mutual. The agreement between the compa- 
nies was, that the stockholders of the St. Louis Mutual on demand, 
should receive an amount of the stock of the Mound City, equal to 
that held by them respectively in the St. Louis Mutual, and that 
within a given period on demand, the Mound City would pay them 
in cash the par value of the stock of the latter. Of this stipulation 
Hart availed himself, and this suit is to recover from him the amount 
so received by him. In consideration of the foregoing, and other 
stipulations, among them the agreement of the Mound City to pay 
all the liabilities of the St. Louis Mutual, all the assets of the latter 
company were sold and delivered to the Mound City. 

Hart’s stock in the St. Louis Mutual was not assets, but a liability 
of that company, and its other creditors had no claim whatever 
against a stockholder who had paid for his stock, in the event of a 
deficiency of assets to pay the debts of the company. The Mound 
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City not only assumed the liabilities of the St. Louis Mutual to its 
other creditors, but also its obligations to its stockholders. Con- 
ceding, and in this proceeding we are to assume that the agreement 
between the two companies was a valid contract, what possible 
right has the receiver of the St. Louis Mutual to recover this money 
from Hart? He had ceased to be a stockholder in that company, 
and under and by virtue of the agreement, had become a stock- 
holder in the Mound City, and there is no privity between him and 
the company or creditors represented by this plaintiff. Whether his 
stock in the Mound City was paid for out of the identical asssets re- 
ceived by the Mound City from the St. Louis Mutual, or out of as- 
sets previously owned by the former, can make no difference, since 
by a valid contract the money and all other assets of the St. Louis 
Mutual became the property of the Mound City, and any unwar- 
ranted disposition of its assets is a matter of no concern to any 
one but the creditors and stockholders of the Mound City. What- 
ever may be the liability of the defendant to the creditors of the 
Mound City, and this includes all the creditors of the St. Louis Mu- 
tual, we are satisfied that he is not liable to the receiver of the latter 
company. Until that contract shall have been attacked and set aside 
for fraud or other infirmity, the Mound City must be regarded as 
the legal owner of all the assets of the St. Louis Mutual, liable, un- 
der the contract, for all the debts of the latter. By that contract its 
assets are equally bound for the payment of the liabilities of both 
companies, and any payment by the Mound City to its stockholders, 
for stock owned by them, if there be a deficiency of assets to meet 
its liabilities to its creditors, would constitute a cause of action 
against such stockholder, on which the receiver of the Mound City, 
and not the receiver of the St. Louis Mutual, is the proper party to 
sue. The opinion delivered by the Court of Appeals is so lucid and 
able an exposition of the views we entertain on the subject therein 
discussed, that we are not inclined to protract this discussion. The 
judgment is affirmed. All concur, except SuHErwoop, C. J., who dis- 
sents. 





Thatch vs. Metropole Ins. Co. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF COLORADO. 
Ruling on Demurrer to Complaint. 


THATCH 
US. 


METROPOLE INS. CO.* | 


O. obtained from the defendant insurance on certain premises, the policy con- 
taining this provision: ‘‘ Loss, if any, payable to T., as his interest may 
appear.” O. being at the time indebted to T., and this indebtedness being 
secured by trust deed upon the premises covered by the insurance. The 
premises were destroyed by fire, and T. filed his complaint, demanding 
judgment on the policy against the insurance company which issued it. 
Defendant demurred. 


Held, that O., being the owner of the policy, is alone entitled to sue on it; T. 
has no right of action, and the complaint is bad on demurrer. 


Hue Butter, Altorney for Plaintiff. 
Cuartes & Ditton, Altorneys fur Defendant. 


Hatter, J. 

This is an action upon a policy of insurance. Plaintiff alleges that 
Emma V. B. Oray, on the 21st day of August, A. D. 1880, obtained 
of the defendant, insurance on certain premises in the town of Ida- 
hoe Springs. The amount of the insurance is not stated, I believe, 
but it is alleged that the policy provided for the payment to plaintiff 
in case of loss or damage by fire of some sum, as his interest might 
appear. Itis alleged that plaintiff was a creditor of Emma Oray, 
and that the indebtedness was secured by a trust deed on these prem- 


* Opinion rendered January 4, 1882. 
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ises ; that the premises were destroyed by fire, and plaintiff’s loss 
thereby exceeds the sum of $2,000. There is no definite information 
in the complaint, as to the amount of the insurance, or the amount of 
the indebtedness due plaintiff from the party insured. It does ap- 
pear that the policy was taken out by Emma Oray, and paid for by 
her. She paid the premium. Plaintiff demands judgment for 
$2,000. 

If it appeared in the complaint that insurance was taken out by 
this woman, and that the stipulation of the policy is, that the loss, if 
any should occur, should be paid to the plaintiff, all of it—the entire 
sum—a question would be presented as to the right of the plaintiff 
to recover on such an instrument, which is not very well settled in 
the authorities. Perhaps the weight of authority is that in such 
case the plaintiff would be entitled to maintain the action. That is 
to say, if two persons contract for the benefit of a third, the third 
party, although a stranger to the consideration, may maintain a suit 
upon that contract. But that is not the case as presented here. It 
is entirely consistent with the allegations of this complaint that the 
sum due the plaintiff was much less than the amount for whieh the 
policy of insurance was issued. And at all events, whatever the fact 
may be as to that, the policy of insurance provided for payment to 
the plaintiff as his interest might appear. At the time of insurance 
he was a creditor of the party taking out the policy, and his indebt- 
edness might be entirely extinguished or greatly reduced before the 
policy should mature. That was, perhaps, the reason for putting in 
the policy this clause in this phraseology, “payment should be made 
to him as his interest might appear.” That is, more or less ; the sum 
due him, whatever it might be, and upon that no right of action can 
arise to the plaintiff, because it is not astipulation to pay the plaintiff 
the loss, all of it, whatever it may be, upon maturity of the policy ; 
and that must be the agreement to enable the plaintiff, under a stip- 
ulation of this kind, to recover in the action. That is very well ex- 
pressed in an opinion in the 37th Michigan reports, page 613, in the 
ease of the Hartford Insurance Company vs. Davenport. The court 
say: “Weare also of the opinion that the plaintiffs below showed 
no right tosue upon the contract.” And in thisinstance the language 
of the policy was substantially the same as in the case under consider- 
ation. The action was by a mortgagee seeking to recover. 

“The parties to this policy were Headley and the company. 
The policy was to insure his interest and not that of the mortgagees, 


*x x 
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and any money paid to them would inure to his benefit. They hold 
no assignment of the policy and sue as original parties. 

“No one can dispute the right of parties to a contract to make 
money payable to a third person, if they see fit.” 

That is the proposition as I originally stated it, that if one party 
contracts with another to pay money to a third person that may be 
a contract which the third person may sue on. 

“It is not important in this case to consider whether, if the policy 
before us gave the mortgagees an exclusive right to the whole insur- 
ance money, they might not sue for it. In the present case the pol- 
icy does not purport to do any such thing.” That is the case at 
bar. 

It covers property not included in the mortgage, and only pro- 
vides for payment to them of the insurance money due upon the 
property with which they were concerned. Upon the trial it ap- 
peared that other property was burned, and the court excluded them 
from recovering bevond their own share, and Headley lost his share 
of the money entirely. 

“Now there can be no splitting up of the causes of action on a 
single policy. The party insured retained, by the terms of the pol- 
icy itself, interests beyond the control of the mortgagees. Their in- 
terests were several and not joint. Undersuch circumstances it can- 
not be held that the mortgagees have any control of the policy which 
would authorize them to sue upon it. Nodoubt the company would 
be protected in paying them their share as equitable appointees, but 
they cannot be treated as trustees for Headley’s benefit. He and not 
they must be held the legal owner of the policy, which stands in his 
name and was made for his benefit.” 

That is the rule here. This Mrs. Oray is owner of this policy, and 
entitled to sue upon it. Mr. Thatch has no right of action whatever. 
The demurrer is sustained. 





Report of Decisions. [ March, 


SUPREME COURT OF ILLINOIS. 


CHICAGO LIFE INS. CO., Plaintiff’ in Error. 
US. 


THOMAS B. NEEDLES, Avpiror or Pustic Accounts 


or THE State or Inuinors, Defendant in Error.* 


The Illinois statute authorizing the auditor to secure the perpetual injunction 
of a company from the further prosecution of its business is constitutional 
though the company be under a special charter. The method of proceed- 
ure prescribed by the statute is applicable to all companies, and not in the 
nature of special legislation. 

1e auditor is not bound to go outside of the statute and treat with the com- 

TI lit tI itog tside of the statut 1 treat with the com 
pany on an alleged offer of re-insurance in case of insolvency. 

Ability of a life company to pay all its matured liabilities on demand is not 
solvency within the statute where its reserve funds are less than the net 
value of its policies. 

The fact that the secretary was the only officer responsible for mismanagement 
does not aid the case. The company is responsible for the acts of its 
secretary. 

Decree aftirmed. 


C. C. & C. L. Bonney, for the Insurance Company. 
E. B. Suerman, for the Auditor. 


Suetpon, J, 
This was a petition filed by Thomas B. Needles, Auditor of Public 
Accounts of the State, in the Circuit Court of Cook County, at the 
July Term, 1877, against the Chicago Life Insurance Company, un- 
der the act in regard to the dissolution of insurance companies, ap- 
proved February 17, 1874, praying that the company be enjoined 
from further proceeding with their business. 
Upon final hearing at the July Term, 1881, the court made a de- 


* Opinion filed November 10, 1831. 
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cree perpetually enjoining the company from the further prosecution 
of its business, and the company appealed. 

The statute under which the petition was filed authorizes the pro- 
ceeding whenever the auditor shall be of opinion that the company 
is insolvent, or its condition such as to render its further continuance 
in business hazardous to the insured therein, or to the public, or 
when the company has failed to comply wit. the rules, restrictions or 
conditions provided by law. 

The point is made that the statute under which this proceeding is 
had is, as applying to this company, unconstitutional. 

This question of constitutionality is fully settled by the recent de- 
cision of this court in Ward vs. Farwell, 97 Ill, 593, where it was 
decided that this act of 1874 was constitutional, and that it was so 
as applied to the Republic Life Insurance Company, incorporated 
under a special charter granted before the passage of the act of 
1874, to wit, March 22, 1869, in whose charter no specific reservation 
of legisiative control was contained. By section tive of an act 
amending the charter of the present company, approved February 
21, 1867, it is provided as follows: “This act and the act to which 
this is an amendment shall not be deemed to exempt said company 
from the operation of such general laws as may be hereafter enacted 
by the General Assembly on the subject of life insurance.” After- 
ward, on March 29, 1867, said amendment to the charter, of which 
the foregoing was a part, was formally adopted by the company. 
This strengthens the application of the decision in Ward vs. Farwell 
to the present case. 

There is one point of objection against the constitutionality of the 
statute made in this case which it is said was not raised in the case 
of Ward vs. Farwell, viz., that it is a special act regulating the prac- 
tice in courts of justice and providing a different method of proced- 
ure for a single class of corporate persons from that required in all 
other cases, and thus in violation of section 22 of article 4 of the 
Constitution of the State, prohibiting the passage of special laws reg- 
ulating the practice in courts of justice. 

This method of procedure is applicable to all insurance companies, 
and is not special legislation, and does not come within such prohibi- 
tion. Various other points are made against the validity of the act 
of 1874; but we consider all of them to have been fully met and de- 
cided in favor of the act in Ward vs. Farwell, and that it is unneces- 
sary to notice them further. 

It is contended that the proofs do not make a case under the law. 
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It appears from the evidence, that before the change of the corpor- 
ate name of the company, by the amendment of its charter of Feb- 
ruary 21, 1867, $100,000 of stock had been subscribed for, and 10 
per cent thereof paid in cash, that being the only payment in cash 
upon such stock subscriptions, with perhaps one exception ; that the 
remainder of such subscriptions to the stock, after the change of its 
corporate name, was professedly paid for by the notes of the stock 
subscribers, payable in nearly all cases on demand, without interest, 
the payment of which notes was never demanded by the company. 
The notes were secured by a deposit of real estate security and other 
collaterals. The company proceeded to do business with no other 
capital or resources. From 1871 to 1876, the company made annual 
sworn reports to the Auditor of the State, pursuant to the law of 
1869, in all of which the capital stock of the company, to the amount 
of $125,000, was stated to be fully paid up in cash. In 1871, the 
company began to declare dividends to the stockholders, which were 
regularly declared to 1876, the amount being $55,045, and this in 
violation of a by-law that all dividends should be applied in pay- 
ment of capital stock subscribed until the same should be paid ; and 
during the time this company was not in a condition to justify the 
paying of any dividends. In the annual sworn statements made to 
the Auditor from 1873 to 1876, there was inciuded and scheduled as 
part of the assets of the company a large amount of securities for 
which it had never paid, and which it did not own, they amounting, 
in 1876, to $59,422. 

The receipts of the company, as shown by its books, varied largely 
from its receipts, as shown in its sworn reports to the Auditor ; such 
discrepancy in the total receipts from 1871 to 1876, appearing to be 
$95,006.46. There was the like discrepancy as to disbursements,they 
appearing for that same time, as reported to the Auditor, to be $22,- 
777.50 more than they actually were. In June, 1877, the Auditor 
caused an examination to be made of the affairs of the company,and 
when the examiner was ready to trace the securities through the 
company’s cash book, to see whether the company actually owned 
the securities it claimed, the secretary of the company suddenly dis- 
appeared and absconded. It appeared that the value of the assets 
of the company was $196,685 ; the liabilities $344,857, including net 
present value of policies on four per cent basis, showing a deficiency 
of assets of $148,171.58. It is attempted to mitigate this unfavora- 
ble showing of the financial condition of the company in various 
ways. As the securities before mentioned stood in the name of the 
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company, the legal title appearing to be in the company, it is claimed 
that they ought to be regarded as assets of the company. The com- 
pany had paid nothing for them, and they were not actually the prop- 
erty of the company. it would appear that they had been so trken 
in the name of the company with the expectation of their becoming 
its property when it might afterward be in funds and pay for them, 
They were not bona fide assets, and the exhibiting of them as such 


in the company’s reports to the Auditor was deceptive to him, to per- 
sons taking insurance, and to the public. 

Evidence was introduced that the good will of the company was 
of the value of $100,000 or $150,000, and it is claimed that this should 
be counted as assets of the company. The good will of the company 


would be a poor species of assets to pay losses with. And it is funds 
which will pay losses that an insurance company is required by law 
tohave. The examiner of the condition and affairs of the company, 
appointed by the Auditor, made report containing among liabilities 
this item : 

“Net present value of policies, actuary’s 4 per cent, $333,276, and 
appended to the footing of liabilities was : Leaving an impairment 
ot $148,171.58. The impairment on the American 6 per cent, or com- 
mercial basis, would be $75,205.58.” The reason or significance of 
this last clause appearing in the report is not apparent. But the 
company’s counsel takes advantage of this and insists that the esti- 
mate should have been on the last named 6 per cent basis ; so great- 
ly lessening the deficiency of assets as estimated on the 4 per cent 
basis. Sec. 10 of the general act for the regulation of the business 
of life insurance, approved March 26, 1869, (R. S., 1874, p. 604,) pro- 
vides as follows: ‘“ When the actual funds of any life insurance 
company doing business in this State, are not of a net value equal 
to the net value of its policies according to the ‘ combined experience’ 
or ‘actuary’s’ rate of mortality, with interest at four per cent per 
annum, it shall be the duty of the Auditor to give notice to such com- 
pany and its agents to discontinue issuing new policies within this 
State until such time as its funds have become equal to its liabilities 
valuing its policies as aforesaid.” The four per cent basis prescribed 
by this law must certainly govern, and the impairment of the assets 
of the company upon this basis instead of on the “ American six per 
cent or commercial basis” must be taken as showing the deficiency 
of assets. The legislature in the protection of the public might, to 
that end, well prescribe what amount of assets and degree of sol- 
vency an insurance company should possess and on what basis it 
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should be estimated. It would be a proper exercise of the police 
power. The validity of such a provision is sufficiently vindicated by 
the principles laid down in the Ward case, and further remark there- 
on is not required. This company is subjected to the operation of 
this law by the acceptance of the amendment to its charter before 
adverted to, made February 1, 1867. 

In this connection may be noticed the point made, that this gen- 
eral insurance law has prescribed what shall be the penalty for a de- 
ficiency of assets, to wit: that the company shall discontinue issuing 
new policies until such time as the funds of the company have be- 
come equal to its liabilities, and a disregard of that provision by any 
officer or agent is made punishable by a fine not exceeding $1,000. 
It is insisted that this is exclusive, and must be the only consequence 
of deficiency of assets. This general insurance law was passed in 
1869. It would surely be competent for a subsequent legislature in 
1874 to prescribe another and different penalty and remedy, and such 
proceeding as the act of 1874, authorized to be taken may be resort- 
ed to, whatever be the law of 1869. Insolvency is one of the causes 
named for the proceeding under the act of 1874. 

It is said, on behalf of the company, that as soon as the impair- 
ment of the assets of the company was discovered, the company 
proposed to the Auditor to effect a re-insurance of all the outstand- 
ing risks of the company, and it is claimed that should be taken as 
making up any deficiency of assets. The evidence is vague as to any 
offer of re-insurance. It is found in the testimony of the examiner, 
who, after first stating as his recollection that there were two offers 
made to re-insure all the risks of the company in some company 
satisfactory to him, then proceeds: ‘“ My recollection is, that if I 
communicated with the auditor, with regard to re-insuring those 
risks, it was on a proposition made by some other company to do 
what we call twist the policies, not for the company to re-insure all 
of its risks at once, but to give another company the privilege of 
coming in and issuing new policies of its own to each individual pol- 
icy-holder on such terms as they could make with the policy-holders 
themselves, and take their pay out of such assets as they might choose 
of the company. I think there was a proposition of that kind made, 
and I think it was refused either by myself or after communication 
with the auditor.” . 

The real ground of complaint would seem to be, that the auditor 
proceeded in the precise course pointed out by the statute, and did 
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not go outside of his duty and stop to negotiate and bargain with 
the company. We cannot make out of this alleged offer of re-insur- 
ance anything which should be held as a defense to this proceeding, 
or be taken as making up the company’s deficiency of assets. 

As the matured liabilities of the company at the time of commenc- 
ing the auditor’s suit did not exceed $8,400, which could be paid on 
demand, it is contended that the company was not insolvent ; and 
authorities are cited to the effect that where a debtor is able to meet 
all his engagements as they become due, in the ordinary way, he is 
solvent. It is a higher standard of solvency than this which our law 
requires of insurance companies. The general insurance law before 
referred to directs that where the actual funds of any life insurance 
company are not of a net value of its policies according to the mode 
of valuation there named, that the auditor shall notify the company 
to discontinue issuing new policies until such time as its funds have 
become equal to its liabilities, valuing its policies as directed. This 
is an expression of the sense of the legislature, of the degree of 
solvency a fire insurance company should have; and it requires its 
assets to be equal to the amount of its liabilities, whether due or 
not. We think the company was insolvent within the province of 
the insurance law. 

The point finally made is, that all there was of wrong in the 
management and condition of the company is to be laid to the charge 
of the secretary of the company alone ; that all the other officers and 
agents of the company had acted in good faith, were guiltless of any 
wrong-doing, and hence it should be taken that there was no willful 
default on the part of the company, and it should not be subjected 
to this proceeding. The company could act only through its officers 
and agents, and should be held responsible for the acts of and mode 
of management by its secretary, and the result therefrom. It is the 
management and condition of the company rendering its continuance 
in business hazardous to the public, which entitles to this proceeding, 
without regard to what one or how many of the company’s officers 
participated in the mismanagement or the bringing about of such 
condition. The public should have the protection which the law has 
provided against the unsafe doing of business by insurance compan- 
ies. The hazard to the public is the same, whether one or more of 
the company’s officers were concerned in producing it ; and whether 
or notit resulted from the willful default or misconduct of the com- 
pany, we cannot say that the court below was not justified in finding 
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from the evidence that the condition of the company was such as to 
render its further continuance in business hazardous to the insured 


therein and to the public ; and the decree will be affirmed. 
Decree affirmed. 


NOTE. 


Upon the filing of the foregoing opinion, the Chicago Life Insurance Com- 
pany removed the case to the Supreme Court of the United States for re-ex- 
amination. A writ of error was allowed and made a supersedeas by Associate 
Justice Hartan, November 22, 1881, and a citation issued returnable to the 
October Term, 1882. Itis understood that this will be the first case to come 
before the national Supreme Court, involving the validity of State statutes 
imposing additional conditions of existence and the transaction of the corpor- 
ate business, on insurance companies organized under special charters, and the 
constitutionality of the authority of State officers to wind up corporations for 
a non-compliance with such conditions. The case will also present the ques- 
tions whether a corporation is liable to be wound up for secret frauds commit- 
ted by a single officer ; and whether an alleged deficiency of assets may be re- 
stored by an immediate re-insurance of risks, with other questions of much 
importance. 
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SUPREME COURT OF VERMONT. 


GenerAL Term, Ocroser, 1881. 


JOHN McGOWAN 
Us. 


PEOPLE’S MUTUAL FIRE INS. CO. 


The policy in a mutual company provided that whenever any one insured 
should alienate conditionally by mortgage, his policy should be void ‘ un- 
less he shall make a representation thereof in writing, stating, ete ,” and 
that when approved by a director, the secretary should enter a minute 
thereof on the record of the policy. The insured subsequently mortgaged 
the real estate, which was immediately filed for record, but not actually re- 
corded until about six weeks later. Meanwhile the fire occurred. Notice 
was given to the company 50 days after the execution of the mortgage, and 
25 days after the fire. 

Held, that it was questionable whether the policy was not at once avoided upon 
execution of the mortgage without notice, but in any event the delay of 25 
days was unreasonable and worked a forfeiture. 

Held, that where the policy is for separate sums on buildings and on contents, 
it is sometimes separable, and a forfeiture as to the former did not necessa- 
rily forfeit as to the latter. The general rule, ‘“‘void in part, void in foto,” 
applies where the whole is affected by some pervading vice. But in the ab- 
sence of such vice where the policy is divisible and the risk on the one part 
is not affected by the other recovery should be had. 

Held, that where a single premium note was given for the whole, the se- 
curity of the note as well as the risk on the contents was affected by the 
incumbrance of the real estate ; therefore the whole policy was void. 

Decree reversed. 


Statement of facts according to the report of the special master by Ed- 
ator of Ins. Law Journal. 


Plaintiff owner of dwelling and outbuildings on July 10, 1876, in- 
sured under a policy in a mutual company to the amount of $872 
for five years, specified to be in separate sums each, on dwelling and 
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shed, on furniture and clothing, on provisions and produce, on barn 
and shed, on produce therein, and on pictures, subject to the provi- 
sions of the policy. On the 24th of July, 1878, plaintiff executed a 
mortgage of the real estate, which was filed for record on the follow- 
ing day but was not recorded until the 11th of September. The 
property was burned on the 18th of August. No notice of the mort- 
gage was given to the company until after the fire. The insured as 
claimed through ignorance and at the suggestion of a master in 
chancery, made affidavit on September 11th, that he was sole owner 
and that there was no incumbrance, which affidavit was honestly 
made. But upon discovering the mistake a letter was sent to the com- 
pany on the following day stating the facts, and that failure to pre- 
viously notify arose from plaintiff's ignorance and inability to read 
or write. Thefurther facts sufficiently appeari n the opinion. 


Repineton and Butter and J. B. Puerps, for Plaintiff. 

The affidavit although false as to incumbrances, does not affect the 
right of the orator, as the statement was innocently made, without 
intention to defraud. Marion vs. Gt. Rep. Ins. Co., 4 Ben. c., 744; 
Ins. Co. vs. Culver, 4 Ben. ¢., 13 ; Carrigan vs. Ins., Aug. Ins. Law 
J., 615, 36 Cal., 168. 

It is well settled law that a mortgage is not such an alienation as 
would affect the policy or come within the meaning of section 6th of 
the act of incorporation, or the paragraph beginning with “ when- 
ever any grantee,” etc. Titmore vs. Vt. Mu. Ins. Co., 20 Vt., 546; 
Carrigan vs. Ins. Co., Ante ; Boutelle vs. Westchester Ins. Co., 51 
Vt. 4. 

The policy says in another clause: “The directors may for good 
“ause revoke the policy,” etc., by “ written notice.” 

The contract is to be construed most favorable to the insured. 
(Ins. Co. vs. Wright, 1 Wall. 456.) It does not say it shall be void 
until he gives notice, or when he shall give notice, or what the effect 
will be in case of delay. He may therefore give notice within a rea- 
sonable time, (2 Par. on Co., 538, 660,) if he gives such notice as is 
required by said clause he has a right to have his contract continued, 
unless the company have “ good cause ” for cancelling. Boynton vs. 
Farmers’ Ins. Co., 43 Vt., 256. And cases cited in Benton’s brief. 

Notice in a reasonable time was given according to the contract, 
and the policy by a fair construction continues in force for a reason- 
able time. In ascertaining what is a reasonable time, we must con- 
sider the circumstances in each case. 
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They had no good cause to revoke the policy, and they have not 
done it. 

It is but a fair construction of the contract to hold, that said 
clause in said policy was intended by the parties to refer only to the 
property alienated, and in no way to affect the personal property not 
alienated, and if the policy is void as to the real estate it is not, as 
to the personal property. Suppose the policy covered several build- 
ings and one should be alienated so as to avoid the policy it surely 
would not affect the policy as to the others. San. Dig., p. 1483, 4 1, 
2, 3, 4, 5, 6, 7, 8,9, 10 ; Date vs. Gore D. Ins. Co., 1 U. C. C. P., 502- 
549 ; Koontz vs. Hannibal S. & Ins. Co., 42 Mo., 126. 


Roserts & Roserts, for Defendant. 


The insurance was of property “free from all incumbrance.” By 
a provision of the by-laws, made part of the contract, the policy be- 
came void when it became incumbered, for want of a representation 
of the mortgage and the approval of a director. 

The case of Boynton vs. Insurance Co., 43 Vt., 256, does not aid 
the orator. That was the case of a sale and conveyance of the prop- 
erty with an assignment of the policy. 

The opinion is the result of original reasoning, sustained by no 
cited authority, and in apparent contradiction to the authorities cited 
in the defendant’s brief. 

The theory of that decision is that the contract was not simply per- 
sonal with the original party, but included his assigns, and that the 
insurance became a part of the estate, like a new building or other 
improvement adding to its value, and passed with the estate by the 
conveyance. That notice was made to rest upon the fact that the 
premium had been paid in advance for the full term of the policy ; 
whereas, in the present case as the scheme of the association is, the 
assured became a member of the company by paying but a trifling 
sum in advance and giving a premium note, subject to assessments 
to make up losses from time to time after they had accrued, with the 
privilege of surrendering his policy at any time and having his note 
cancelled upon payment of assessments thus made. 

Again, in that case a fixed time, 30 days, was stipulated, within 
which time the assignee might have the policy confirmed to him, 
and he had within that set time done everything on his part to be 
performed according to the charter and contract. “The company 
was duly notified of the transfer and assignment, and requested to 
ratify and confirm the same to him.” 
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Here the by-law sets no time within which a representation of the 
alienation by mortgage shall be made to the secretary. A conve- 
nient and reasonable time only could be claimed. Due diligence is 
required. 

When a policy requires notice forthwith, only due diligence is re- 
quired. (Peoria Ins. Co. vs. Lewis, 18 IIl., 553.) In such case a de- 
lay of 11 days was held too late. Trask vs. Ins. Co., 29 Penn. St., 
198. (4 Waite’s Actions, 78.) So 19 days’ delay, unexplained, in 
giving notice of a subsequent incumbrance was held to avoid the 
policy. Mellen vs. Hamilton Ins. Co., 17 N. Y., 609. (Waite’s Ac- 
tions, 59-60.) 


Tart, J. 

The policy in question contained the following provision : 

“Whenever any one hereafter insured shall alienate conditionally 
by mortgage, his policy shall be void unless he shall make a repre- 
sentation thereof in writing to the secretary, stating the amount and 
to whom mortgaged, and the cash value of lands and buildings sepa- 
rately, and when approved by a director, the secretary shall enter a 
minute thereof on the record of said policy and forward to the in- 
sured a certificate thereof.” 

The assured mortgaged the real estate covered by the policy on 
the 24th day of July, 1878; the property was destroyed by fire on 
the 18th day of the following month ; notice of the mortgage was 
given to the secretary on the 12th day of September afterwards, fifty 
days after its execution, and twenty-five days after the fire. The or- 
ator contends that he was entitled to a reasonable time to represent 
the mortgage to the company. He delayed for twenty-five days and 
until the destruction of the property. He could have communicated 
with the secretary daily. There is much good sense in saying that 
upon the execution of the mortgage the policy was void, as though 
the contract had read “until he shall make a representation, etc.,” 
instead of “unless he shall make, etc.” But construing the clause 
most favorably to the assured, and giving it the construction con- 
tended for, we think the delay of twenty-five days, when he could 
have communicated with the company daily, an unreasonable one. 
This disposes of this branch of the case and renders it unnecessary to 
determine what the rights of the assured to have had the contract 
continued, would have been, in case he had applied for that purpose 
within a freasonable time. The case of Boynton vs. Farmers’ Ins. 
Co., 43 Vt., 256, does not aid the orator. In that case upon the 





1882. ] McGowan vs. People’s Mutual Fire Ins. Co. 213 


alienation of the property, the policy was actually assigned, and by 
its terms the assignee had thirty days to apply to the company for a 
ratification of the assignment; only eight of which had elapsed, and 
the company by its demurrer, admitted that it had no cause for the 
refusal to ratify the assignment. That case might be invoked as an 
authority in this case, provided notice of the mortgage executed by 
the orator had been given by him within a reasonable time, and the 
defendant had, without cause, refused to approve it. ‘The policy, 
therefore, by reason of the execution of the mortgage by the orator, 
became void. But the orator claims that it was valid as to the per- 
sonal property situated in the dwelling-house which was the first 
item insured by the policy. 

This is a question of great practical importance, as a large propor- 
tion of insurance contracts embrace more than one item of property 
insured. The decisions are apparently conflicting, but we think are 
easily reconciled by referring to the plain principles which should 
govern them. The general rule “void in part, void in toto,” should 
apply to all cases where the contract is affected by some all pervad- 
ing vice, such as fraud or some unlawful act, condemned by public 
policy or the common law; cases where the contract is entire and 
not divisible, and all those cases where the matter that renders the 
policy void in part, and the yesult of its being so rendered void, af- 
fects the risk of the insurer upon the other items in the contract. 
Keeping these rules in mind, the leading cases upon this subject can 
all be reconciled. A recovery should be had in all those cases where 
the contract is divisible, the different properties insured for separate 
sums, and the risk upon the property, which is claimed to be valid, 
unaffected by the cause that renders the policy void in part. Such 
are the cases of Howard vs. Cusick, et al. 24 Ill, 455 ; Hartford 
Fire Ins. Co. vs. Walsh, 54 Ill., 164; Clark vs. New Eng. M. F. Ins. 
Co., 6 Cush., 342 ; Date vs. Gore District M. F. Ins. Co., 14 Up. Can. 
C. P., 548; Phenix Ins. Co. vs. Lawrence, et al., 4 Met., (Ky.,) 9 
Loehner vs Home M. Ins. Co., 17 Mo., 247 ; Koontz vs. Hannibal S. 
& I. Co., 42 Mo., 126 ; Cucullu vs. Orleans Ins. Co., 18 Mar., (La.,) 
11. In French vs. Chenango M. Fire Ins. Co., 7 Hill, 122, the policy 
covered a building and its contents, and was held void as to the 
former by omitting to state the existence of a plough shop within ten 
rods of the property insured, but valid as to the contents. Upon 
what principle a policy could be held void in part and valid in part 
for a misdescription of adjacent buildings affecting the various 
items of the risk in equal degree we are unable to determine. The 
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case was substantially overruled by Wilson vs. Herkimer Co. M. Ins. 
Co., 6 N. Y., 53. The cases following have held the contracts entire, 
indivisible, and no recovery could be bad upon them. Hinman ys. 
Hartford Fire Ins. Co., 36 Wis., 159 ; Associated F. Ins. Co. vs. As- 
sum., 5 Md., 165 ; Bowman vs. Franklin Ins. Co., 40 Md., 620 ; Fire 
Association vs. Williamson, 26 Penn. St., 196; Gottsman vs. Penn 
Ins. Co., 56 Penn. St., 210 ; Bleakley vs. Niagara D. M. Ins. Co., 16 
Grant’s Ch. Rep., U. C., 198. 

In the case at bar the whole property was insured for eight hun- 
dred and seventy-two dollars divided into specific items ; but one 
premium was paid, and one premium note given. We think the au- 
thorities justify us in holding that the contract was an entire one, 
separate and distinct only so far as to limit the extent of the risk as- © 
sumed by the company on each kind of property. The cost of the 
insurance was to be assessed upon the premium note, and the com- 
pany had a lien upon the buildings insured as security for the pay- 
ment of any assessment which might be made upon the note. The 
incumbrance upon the buildings affected the security the company 
held for the payment of assessments which might be laid upon the 
note ; thus the risk upon the personal property was affected by the 
cause which rendered the policy yoid as to the real estate. We think 
for these two reasons that the whole policy was void. Friesmuth vs. 
Agawam M. F. Ins. Co., 10 Cush., 587 :*Brown vs. People’s M. Ins. 
Co., 11 ib., 280; Lovejoy vs. Augusta M. F. Ins. Co., 45 Me., 472 ; 
Gould vs. York Co. M. F. Ins. Co., 47 Me., 403; Day vs. Charter 
Oak F. & M. Ins. Co., 51 Me., 91 ; Barnes vs. Union M. F. Ins. Co., 
ib., 110. 

The views expressed renders it unnecessary to pass upon the ques- 
tions in the case as to proofs of loss, fraud and false swearing. The 
pro forma decree of the Court of Chancery is reversed and cause re- 
manded with a mandate tha’ the bill be dismissed. 

Veasey, J., did not sit, having heard the case on demurrer. 





Richmond, Adm’r, vs. Johnson, Adm’r. 


SUPREME COURT OF MINNESOTA. 


Appeal from District Court, Hennepin County. 


RICHMOND, Apw’r, etc., 
US. 


JOHNSON, Apw’r, etc.* 


According to the constitution and by-laws of a benevolent association the 
members were entitled to participate in the fund, ‘‘ with the right to hold, 
dispose of, and fully control said benefit at all times.” A certificate issued 
to R. and which remained in his possession till death, recited that he was en- 
titled to all the rights of nfembership and to participate in the fund to the 
amountof $2,000, ‘‘ which sum shall at his death be paid to his wife.” 


Heli, that the designation of a party to receive the benefit in the certificate 
was revocable under the constitution, and until revoked, the wife had only 
an expectancy dependent on his will, which was not property, but termin- 
ated upon her prior death and did not pass to her representative. 

Order affirmed. 


F. B. Dover, for Respondent. 
J. B. Brissiy, for Appellant. 


GILFILLAN, C..J. 

This action was commenced against the Grand Lodge Ancient Or- 
der United Workmen of the State of Minnesota. As the association 
admitted the debt, and as it was claimed both by the plaintiff as ad- 
ministrator of the estate of Charles H. Richmond, deceased, and the 
present defendant, as administrator of the estate of Eva K. Rich- 
mond, deceased, this defendant was by interpleader substituted in the 
place of the original defendant. That defendant paid the debt into 
court, and left the present parties to contest their respective claims 


* Opinion filed December 2, 1881. 


23 Wm . HY 7 
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to it. The original defendant is a mutual benefit association, incor- 
porated under the laws of this State. In May, 1878, Charles H. 
Richmond, became, and, until his death, remained, a member of the 
association and complied with all the laws, rules and requirements 
thereof. The complaint alleges, and the answer admits, “that the 
object of said association, and the rights and privileges of member- 
ship therein, are set forth and defined in a constitution and by-laws 
provided and adopted for its government ; that therein is provided 
a beneficiary fund, and the right and privilege of participation in the 
same upon compliance with the terms and requirements of said con- 
stitution, with the right to hold, dispose of, and fully control said 
benefit at all times.” 

Upon Charles H. Richmond becoming a member a certificate of 
membership was issued to him, of which the essential portion is as 
follows: “That brother C. H. Richmond, a master-workman-degree 
member of Advance Lodge, No. 6, of said order, located at Minne- 
apolis,in the State of Minnesota, is entitled to all the rights and priv- 
ileges of membership in the Ancient Order of United Workmen, 
and to participate in the beneficiary fund of the order to the amount 
of $2,000, which sum shall, at his death, be paid to his wife, Eva K. 
Richmond. This certificate is issued upon the express condition that 
said C. H Richmond shall in every particular, while a member of said 
order, comply with all the laws, rules, and requirements thereof.” 

Charles H. Richmond had his certificate in his sole possession till 
his death, and then it passed to his administrator. Eva K. Richmond 
died before Charles H., leaving a father, but no issue, and defendant 
is administrator of her estate. Charles H. died in February, 1881, 
leaving a mother, and brothers and sisters, but no issue, and plaintiff 
is his administrator. The question in the case is, was the right to 
participate in the beneficiary fund the property of Eva K., so as, 
upon her death, to pass to her representatives ? 

The cases of Ricker vs. Charter Oak Life Ins. Co., 6 N. W. Rep., 
771, and Allis vs. Ware, 9 N. W. Rep., 666, are cited as controlling 
the decision. The former case was upon an ordinary life insurance 
policy procured by a husband upon his own life, and payable on his 
death to his wife ; and, in case she died before he did, to his child- 
ren, or, if miners, to their guardian, for their use and benefit. The 
court regarded it as an irrevocable and executed voluntary settle- 
ment by the husband upon the wife, and, in case of her death be- 
fore his, upon his children, of the sum secured to be paid by the pol- 
icy, vesting the entire interest in them. And the court laid stress on 
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the fact that no right to make any other disposition was reserved to 
him. It said: “In paying for the insurance to be issued payable in 
express terms upon his death to his said wife, Elizabeth, if then liv- 
ing, and if not, to his children, for their sole use and benefit, without 
any stipulation reserving a right to change or alter any of the terms 
of the agreement, he did all that could well be done, under the cir- 
cumstances, in the execution of an intention to vest in his said ap- 
pointees the entire interest in the policy and all rights thereunder.” 

The latter case was still stronger in regard to the exclusion of the 
husband from all right to control the insurance. In both cases the 
wife and children were, by the express terms of the policies, the sole 
beneficiaries of the insurance, without any right to change the bene- 
ficiaries reserved to the husband. In that respect those cases are 
materially different from this. Here is not an ordinary contract of 
insurance, made between an insurance company and another person, 
the rights of the parties to be determined exclusively by the policy. 
The rights of Charles H. Richmond, and of any one claiming through 
him, depended, not on the certificate only, but rather on his mem- 
bership in the association, and such rights were defined and controlled 
by its constitution and by-laws. So far as the provisions of the 
constitution and by-laws are shown by the admitted statements of 
the complaint and by the certificate, the members are the beneficiar- 
ies entitled to the benefit of the fund, provided “ with the right to 
hold, dispose of, and fully control said benefit at all times.” With 
this right at all times to hold, dispose of, and control, his mere desig- 
nation of some person to receive the benefit would be revocable. 
It would not prevent his subsequently designating some other per- 
son to receive it. While, in case of his death without having re- 
voked his appointment of his wife, she would have been entitled to 
receive the benefit ; yet, during his life, because of the power of rev- 
ocation, all that she had was a mere expectancy, dependent on his 
will and pleasure. That expectancy was not property ; not estate. 
The expectancy terminated when she died, and did not pass to her 
administrator. Durain vs. Central Verein, 7 Daly, 168; Supreme 
Council vs. Priest, 9 N. W. Rep., 481. 

Order affirmed. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


This decision may be regarded as another indication of the tendency to- 
wards greater harmony among the courts,relative to the rights in wives’ poli- 
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cies. In several decisions a distinction has been drawn between policies or 
certificates issued by benevolent associations and those granted by regular 
life companies ; the former being controlled by the constitution, by-laws or 
other peculiar feature of the organization. Thus in Swift vs. Railway Pass. 
Ass. Co., 10 Ins. Law Journal, 53; the rules of the association provided 
that the benefit could be disposed of by will, but if not so disposed of should 
be paid to the widow, ete. A disposition was made by a document declared 
not to be testamentary, which was nevertheless sustained as an equitable as- 
signment on the ground, that constituted as was the order, the contract was 
wholly between the insurer and insured. The wife had no interest in the 
policy during the life of the member. 

So in Ballou ys. Gile, 10 Ins. Law Journal, 200, was presented the case of 
a benevolent society designed according to its by-laws to secure the benefit 
to those who are dependent upon the member, and it was declared that the 
court in determining the rights of claimants, must construe the rules and 
regulations liberally so far as possible, to carry out their intention. So, also 
in Kentucky Mas. Mut. Ins. Co. vs. Miller’s Am’r, 13 Bush., 494, it was de- 
clared by the Court of Appeuls of that State, that the insured under a char- 
ter, restricting the benefits to the widows of members, cannot divert the 
fund by contracting that it shall be payable to other parties. A like doctrine 
was laid down by the same court in Duval vs. Goodson, 9 Ins. Law Journal, 
901, to the effect that the control of the insured over the fund in such an as- 
sociation was strictly limited to the mode indicated in the charter, though a 
contrary view was taken in Pennsylvania Mutual Relief Association vs. Fol- 
mer in 1878. 

Inu the present case the court discriminates between this class of associa- 
tions and ordinary companies, and especially emphasizes in the case of the 
latter the absence of any reserved power to make a revocation of the exe- 
cuted trust. This indeed, appears to be the test upon which the courts are 
fast settling to determine the rights of parties under ordinary life insurance 
contracts. It was formerly and for some time held by many that the pay- 
ment of premiums or retention of the policy or both entitled the donor to 
revoke or alter, especially when the object originally sought had been de- 
feated by a change of circumstances. But the great weight of authority is 
now the other way. 

The Supreme Court of Tennessee in Gosling vs. Coidwell in 1878, de- 
clared the authorities to be uniform on the point that when the policy is 
issued, the rights are vested and cannot be divested without the consent of 
those to whom they are secured. And the Supreme Court of Wisconsin, 
formerly among the most pronounced on the other side, in the case of Fos- 
ter vs. Gile, 10 Ins. Law Journal, 194, so far modified its former views as to 
declare the beneficiary to have an actual subsisting interest, subject to the 
power of revocation by the donor, and apparently intimates that were it not 
for precedents already established, it would be disposed to give full sanc- 
tion to the prevailing view, 
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FSUPREME COURT TENNESSEE. 


NASHVILLE LIFE INS. CO. 
Us. 


MATHEWS anv Wire.* 


A joint life policy, premium payable part in cash and remainder charged as a 
loan with interest payable in advance, provided that it should be non-for- 
tfeiting ‘“‘if application is made for settlement while it is in force.” Appli- 
cation having been made and the insured being tendered a paid-up policy 
for a certain sum subject to the loan and perennial payment of interest, was 
dissatisfied and sued for recovery. 

Held, that a failure to aver an application for settlement while the policy was 
in force was an imperfect statement that could be cured by verdict. 

Held, that damages for breach of contract must be only such as are incidental 
to and caused by the breach and presumptively within the intendment of 
the parties. The contract itself must give the measure. 

Heid, that the member of a mutual company cannot be treated as standing 
alone, but as a sharer in the common venture, bearing his share of the risk 
and burden. The premiums are for an entire risk. The reserve fund meas- 
ures the equitable value that the companies agree to pay during the life of 
the policy. 

Held, that the insured were quasi partners and their recovery must be limited 
to their proportion of the reserve or such a paid-up policy as such propor- 
tion would purchase. 

Held, that a written contract cannot be changed by parol evidence except‘in a 
suit to reform, and proof of verbal promises or representations by an agent 
at time of contracting, regarding a surrender value, were inadmissible to 
alter the terms of the policy. 

Judgment reversed. 


Cooper, J. 
On July 15, 1868, the Nashville Life Insurance Company issued to 
Alexander Mathews and Martha A., his wife, a policy of insurance 
upon the plan of permitting the assured to participate in the profits 
on their joint lives for the sum of $2,000, payable to the survivor 


* Decision reudered January 1882. 
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upon the death of either, in consideration of $51.55 in cash, paid 
quarterly in advance. One of the persons insured was then aged 53 
years, and the other 60 years. The assured paid the premiums for 
one year in money, after which time they were permitted to pay $34.- 
55 of each quarterly premium, and to retain the residue in the form 
of a loan, the interest being payable quarterly in advance. Under 
this arrangement the premiums continued to be paid up to the 15th 
of April, 1875, inclusive. The cash payments at that time amounted 
to $1,145.15, including interest on the loans, and the loan aggregated 
$319.45. The dividends made to the assured during the time were 
in all $94.62. The policy contained the following condition : “ This 
policy is non-forfeiting if application for settlement is made while it 
is in foree, and after three annual premiums have been paid.” 
While the policy was still in force, Mathews applied for a settlement 
under this provision. The company in reply offered a paid-up policy 
of $540, subject to the outstanding note or loan of $319.45, and the 
payment of interest thereon annually in advance. The net amount 
due on the policy, or its equitable value was, therefore, $220.55. 
The proposition not being satisfactory, this suit was brought on Sep- 
tember 1, 1875, by Mathews and wife against the company. The 
jury found a verdict in favcr of the plaintiffs for $988.50, with inter- 
est from the time of the demand for a settlement. Motions for a 
new trial and in arrest of judgment were overruled, and the com- 
pany appealed in error. The court, however, required the recovery 
to be reduced to $750. 

The declaration contained two counts, one on the policy, and the 
other for money received. The first count made profert of the pol- 
icy, but set out no stipulation on the part of the company except the 
non-forfeiting clause above quoted, and averred that the plaintiffs 
had performed their part of the contract, but that the defendant re- 
fused, and still refuses, so to do. This count is, it must be admitted, 
meagre in its averments, for it neither avers an application for a 
settlement, nor that it was made during the life of the policy, and 
the defendant below has some ground for insisting that the motion 
in arrest of judgment should have been sustained. The rule always 
has been in this State, that an imperfect statement of a cause of ac- 
tion in a declaration is cured by verdict. Anderson vs. Read, 2 
Tenn., 205. And the rule applies when the imperfection consists in 
the failure to allege a special demand which was a condition to the 
right of recovery, or to aver the time when the breach occurred. 
Rodgers vs. Levi, 2 Hum., 417; Shelby vs. Hearne, 6 Yer., 512 
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Read vs. Memphis Gayoso Gas Co., 9 Heisk., 545. The only breach 
that could possibly be embraced in the declaration was the refusal 
to settle, and there could have been no recovery except upon proof 
that an application for a settlement was made while the policy was 
in force. The bill of exceptions shows that the proof was made. 

The parties themselves, in their negotiations for a settlement, and 
again on the trial, practically construed the clause of the policy sued 
on as entitling the assured, under the circumstances of the case, to 
a paid-up policy. The contest was over tke value of the policy to 
which they were entitled. The plaintiffs proved the application for 
a settlement, and the reply of the company. They introduced no 
testimony to establish the actual amount of the paid-up policy to 
which they supposed themselves entitled, nor, of course, its value. 
The company produced the testimony of experts to explain the op- 
erations of a life insurance company, upon the plan disclosed by the 
plaintiffs’ policy, and to show upon the data of the policy, the pay- 
ment made thereon, and the time it had run, the reserve fund of the 
policy at the date of the application according to the insurance laws 
of this State. This testimony tended to show that the reserve fund 
was $474 ; that large and prosperous companies could afford to pay 
to withdrawing policy-holders three fourths of the reserve, and small 
and struggling companies about twenty-five per centum ; and that 
the defendant, the Nashville Insurance Company, could not, with 
safety to its other policy-holders, afford to pay two thirds of the re- 
serve fund. 

The court charged the jury in substance on this part of the case 
that they might find what sum in cash, under all the facts and cir- 
cumstances, was a just and reasonable settlement at the time of the 
application, with interest if they saw proper to give interest ; that 
the facts to be looked to in ascertaining the sum would not be the 
ability or inability of the company to pay, but the age of the parties 
assured, their health and likelihood of life, (for which purpose the 
jury might refer to the established tables of the probable duration of 
life,) the amount of premiums paid and the risk run in the interven- 
ing time ; that whatever this company, or other companies, might 
set apart as what was called a reserve fund, to meet the risk on the 
life of the assured, would not control the jury in fixing an equitable 
settlement ; and that each case should stand upon, and be governed 
by, its own facts. 

It was settled at an early day in this State, and has been since al- 
luded to, that damages for the breach of contracts can only be such 
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as are incidental to, and directly caused by, the breach, and may be 
reasonably supposed to have entered into the contemplation of the 
parties ; not speculative, accidental or remotely consequential dam- 
ages. The contract itself must give the measure of damages, and 
if it fails to do so, the damages can only be nominal. Hendrick ys. 
Stewart, 1 Tenn., 476 ; State vs. Ward, 9 Heis., 100, 132 ; Foster vs. 
Water Company, 4 Lea, 46 ; Winters vs. Fleece, 4 Lea, 551. The 
contract of life insurance is, more than most contracts, based upon 
statistics, and governed by general rules which admit of being 
worked out with mathematical accuracy. A person insured, es- 
pecially upon a mutual or participating plan, does not stand alone, 
but is one of a large number of persons in a common venture whose 
case cannot be treated, as one to be governed by its own facts. He 
must be content to bear his just share of the joint risk and burden, 
The annual premiums of a life policy are not the consideration for 
the insurance for the particular year, but the graduated rate for the 
entire duration of the policy. The price of a new policy increases 
as the individual advances in years, and the difference between the ° 
averay eat one age and the average at another age constitutes the 
equitable value of the earlier policy. If the company has been 
properly managed it will have laid up a reserved fund equal to the 
equitable value, to be appropriated to the payment of the policy 
when it falls due. It is this equitable value that the companies 
agree to pay in settlement during the life of the policy—Cohen 
vase, 50 N. Y., 610 ; New York Life msurance Company vs. Statham , 
93 U.S., 24. 

A part of each premium paid on a life policy is absorbed in pay- 
ing the running expenses of the company. Another part compen- 
sates the insurer for the risk during the period for which the pre- 
mium is paid. It constituted a fund for the payment of losses on 
other policies, and a portion of it may be returned to the holder of 
a mutual or participating policy in the shape of dividends. Another 
part of each premium is retained by the insurer, accumulating on 
interest, to respond to the demand of the policy when it matures or 
becomes a claim. The proportion of the premium required for the 
purpose is fixed approximately by calculation, and at any period be- 
tween the issuance of the policy and its maturity ought to pay the 
additional cost of taking out a new policy at the higher rate the as- 
sured would be required to pay by reason of his advance in years: 
In re Albert Life Insurance Company, L. R., 9 Eq., 706 ; Holdrick’s 
case, L. R., 14 Eq., 72; Smith vs. St. Louis Mutual Life Insurance 
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Company, 2 Tenn., Ch., 741. The fund thus obtained is called the 
reserve, and constitutes, if the company is well managed, the equit- 
able value of the policy. It is now regarded in this State by the act 
of 1877, ch. 108, which provides : “That every company doing a life 
insurance business in Tennessee, whether chartered by the laws of 
Tennessee or any other State or foreign government, shall be re 

quired, for the protection of its policy-holders, to keep invested at 
all times a sum sufficient to reinsure all outstanding risks, calculated 
upon the American experience table of mortality at 4} per cent on 
mutual or participating policies, and at 6 per cent on stock or non- 
forfeiting policies, which amount shall be invested in bonds, securi- 
ties or mortgages, (if mortgages on real estate worth double the sum 
loaned) to be certified as safe and worth the amount by the insur- 
ance commissioners of the State in which the company was organ- 
ized.” 

It is obvious from this view of the nature of the contract of life 
insurance, and the settled law of this State in regard to the measure 
of damages on breaches of contract, that his honor was in error in 
limiting the jury, in ascertaining the sums to which the plaintiffs 
might be entitled, to the facts enumerated by him, and withdrawing 
from their consideration the reserved fund of the policy sued on, 
and the financial ability or standing of the company. The reserve 
constitutes, as we have seen, the equitable value of the policy. And 
the plaintiffs, by their participating policy, became quasi partners in 
the company, and could not denfand more than their par proportion 
of the reserve fund. The presumption in the case of a company in 
active business—a “ going company,” to use the words of an emi- 
nent English judge—would be that the reserve had been properly 
managed, and that the company had on hand, ready to meet the de- 
mand, the full share of each policy-holder. The burden of proof 
would be on the company to show the contrary. The assured would 
upon application under the stipulation sued on in this case, be en- 
titled to a paid-up policy for such an amount as could be purchased 
by the reserve, or so much thereof as the assured could justly claim. 
It was so held by this court where the policy was put an end to by 
the late war, in Crawford vs. tna Insurance Company, 5 Cent. L. J., 
100—an opinion delivered by Judge Turney. The recovery in an 
action at law for the breach of contract in failing to deliver the pol- 
icy, would be its money value at the time of breach, with interest, if 
the jury see proper to give interest. The indebtedness of the as- 
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sured to the company for unpaid premiums would be deducted from 
the value found. 

It will be seen that, inasmuch as a part of each premium paid was 
necessarily consumed in the expenses of the company, and another 
part in meeting the losses on other policies and dividends, it would 
be manifestly unjust to allow the policy-holder to recover the value 
of a paid-up policy for the entire amount of the premiums paid. 
And yet that was the contention of the plaintiffs in the case, and one 
of them was permitted, over the objection of the defendant, to 
prove that when the policy was taken out the secretary and a solicit- 
ing agent of the company told him that at any time when he stopped 
paying the premiums, the company would give the plaintiffs a pail- 
up policy for the amount they had paid in. The trial judge charged 
the jury on this point as follows: “If you find that, at the time of 
the taking out of the policy, the plaintiff inquired of the agent of the 
company in procuring contracts of insurance, what was the meaning 
of the non-forfeiting clause, and was informed that. he would re- 
ceive a paid-up policy for the full amount of the money paid by him, 
payable at the death of the assured or either of them, then the com- 
pany should have given such a paid-up policy, and the jury should 
give a verdict for what such a paid-up policy was worth at the time 
of the settlement.” 

If the evidence objected to was competent, and the charge of the 
court thereon correct, and the legal meaning of the non-fortfeiting 
clause was different, the terms of the written contract would be 
changed by parol, and by the declarations of the company. One of 
the conditions on the policy is: “Agents are not authorized to make, 
alter or discharge contracts, * * * their duties being simply the 
reception and transmission of applications for policies and premiums, 
under the rules and instructions laid down in their letters of ap- 
pointment.” The company reserves the power of making its own 
contracts. 

His honor, the trial judge, thought that if the meaning of the 
clause of the policy under consideration was doubtful, the agent in 
procuring the policy might explain to the parties the meaning of the 
clause, and how it was construed by the company. In this, we think 
his honor erred. No principle is better settled, or has been more 
rigorously adhered to in this State, than that a written contract can- 
not be changed by parol testimony, except in a <lirect suit to reform 
it. Parol evidence is admissible to apply, but not to explain, the 
terms of a written instrument. Snodgrass vs. Ward, 3 Hayw., 40. 
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The court whose duty it is to construe contracts in writing, while ex- 
cluding parol evidence from the jury, may hear any testimony which 
may enable it to place itself in the situation of the parties and apply 
their language. Mills vs. Faris, 12 Heisk., 452, 453 ; Chaffin vs. Gul- 
let, 2 Sneed, 275 ; Gannaway vs. Tarpley, 1 Cold, 572. The testi- 
mony is admissible in the case of a latent ambiguity, for it merely 
applies without altering. Mumford vs. Railroad, 2 Lea, 393, 398. The 
rule is general that where the intention of the parties is ambiguously 
expressed, creating a patent ambiguity, parol evidence is not admis- 
sible. 2 Gr. Ev. sec. 597 ; Bridges vs. Robinson. 2 Tenn. ch., 720 ; 
Myers vs. Lindsay, 5 Lea, 331. In the case before us, both parties 
agreed as to the meaning of the contract, that the plaintiff upon ap- 
plication for a settlement was entitled to a paid-up policy, and the 
amount of the policy was fixed by the nature of the contract. If 
there was any ambiguity in the language, it was patent, and could 
not be explained by parol evidence. 

For these errors the judgment must be reversed, and the cause re- 
manded for another trial. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


January Term, 1882. 


UNIVERSAL LIFE INS. CO. 
US. 
BINFORD et at.* 


A report of the superintendent of insurance of New York, on the condition of 
an insurance company chartered by that State introduced and read with- 
out objection in the court below, cannot be objected to for the first time in 
the Court of Appeals. The failure to except was tantamount to a waiver 
of objection. 

The company being insolvent at the time the plaintiffs brought their suits, 


they were entitled to damages by reason of such insolvency (hen existing ; 





* From Virginia Law Journal. 
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and no subsequent change in the condition of the company, effected by the 
agency of other policy holders, could defeat or affect their right to the relief 
to which they were entitled at the time of bringing their suits. 


Neither of the bills filed being a creditor’s bill, and the company not being in 
liquidation, either volutarily or under the decree of any court, “the 
attachments sued out by the plaintiffs do not inure to the benefit of all the 
policy-holders, whether parties to the suits or not. 

Where a life insurance company is decreed to be insolvent, the value of each 
policy is such a sum of money as at the date of insolvency would have 
purchased from a solvent company (calculating its premiums on substan- 
tially the same basis as the old company) a policy of the same kind and 
description as the old one, for the same amount, and at the same rate of 
premium. 

Quere. What would be the value of the policy of one who had died, or whose 
health had become impaired, between the date of effecting the insurance 
and the insolvency of the company ? 

The value of a policy in an insolvent life insurance company (death not having 
occurred or the health become impaired between the date of insuring and 
the insolvency of the company) is ascertained by treating the difference 
between the premium paid the insolvent company and what would be re- 
quired to be paid to take ont a policy of the same kind and amount ina 
new company, as above stated, as an annuity for the expectation of life of 
the insured, and calculating its cash value. But in making this calculation 
the insolvent and new company premiums must have been rated in substan- 
tiully the same way, which was not done in this case. 


This was an appeal from a decree pronounced by the Chancery 
Court of the city of Richmond, in several suits which were consoli- 
dated and heard together in that court. The bills were filed by 
Chas. T. Binford, John H. Greanor, Wm. S. Donnan, Robert Stiles, 
Wm. D. Cowardin, John Johns, Jr., W. D Adams and J. H. Adams, 
severally, against the Universal Life Insurance Company of New 
York, alleging the insolvenc; of the defendant company, its inability 
to fulfill its contracts of insurance on their lives at the times of their 
deaths, reszectively ; that proceedings had been instituted in the 
proper court of New York for depriving the company of its charter 
and winding up its affairs, and praying for a distribution of the assets 
of said company in Virginia among the several plaintiffs, according 
to the values of the policies held by them, respectively, for loss of 
premiums paid in and interest, and damages which had resulted to 
them by reason of the insolvency of said company. Attachments 
were sued out in each case against the defendant, as a non-resident, 
and levied on the Ballard House in Richmond, as the property of the 
defendant, and J. L. Carrington was summoned, as a garnishee there- 
under, to answer for debts due by him to said company. The motion 
to abate the attachments, on the ground that quoad hoc these plain- 
tiffs, the company was a resident corporation, was decided against 
the company. (See report of this matter in Cowardin, etc., vs. Uni- 
versal Life Ins. Co., 32 Gratt., 445; S. C. 4th Va. L. J., 186.) Be- 
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tween the time of filing the bills in these cases and the decree of the 
Chancery Court in 1880, proceedings in the suit in New York were 
suspended, and the company was enabled to get the other policy- 
holders and those representing death claims against the company to 
release them to the extent of one-half, so that, after this arrangement 
was consummated, the New York court, on the 29th October, 1878, 
decreed that the company was solvent. The Chancery Court went 
on, however, to treat the company as insolvent, as it was shown to be 
at the time of filing the bills, and the property levied on under the 
attachments having been placed in the hands of a receiver, and a 
sufficient amount realized therefrom to pay the plaintiffs the values of 
their respective policies, the last named court proceeded to ascertain 
those values in substantially the manner followed by the Court of 
Appeals, and decreed the payment of the same to the plaintiffs in the 
order of the liens created by the several attachments sued out and 
levied as aforesaid. From this decree the defendant company 
appealed, and the different grounds of error assigned and disposed 
of are sufficiently indicated in the opinion of the court. 


Outp & Carrineron, for Appellant. 
R. L. Maury, H. H. Marsuatrt, Jouns & Bioomssura, Connor, Ro. 
Stites, Wise & Cossy, for Appellees. 


Burke, J. 

In these causes (consolidated and heard as one cause) the princi- 
pal questions, in the determination of which all others raised may be 
considered are : 1. Whether the complainants (appellees here) are en- 
titled to relief? Ifso, what is the nature and what the measure of 
that relief ? 

The claim to relief is based mainly on the alleged insolvency of the 
appellant (the Universal Life Insurance Company) at the time the 
bills were filed ; and I am of opinion that the claim is sustained by 
the proofs. It is established by the report of the superintendent of 
insurance, the circulars and papers sent out by the company to the 
policy-holders, the proceedings in the Supreme Court of New York, 
and other facts and circumstances shown in the record. It is ubjected 
that the report of the superintendent cannot be read as evidence for 
any purpose. I am of a different opinion. It was offered as evidence 
in the court below, and a diligent search through the records has not 
enabled me to find any exception to it in that court. It appears to 
have been first offered in connection with the deposition of Mr. Johns, 
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and afterwards (ina different paper) on the cross-examination of 
Griffin. It was filed in the cause, and considered both by the com- 
missioner and the chancellor. If it was designed to exclude it, 
specific exception should have been taken, so that the chancellor 
might have passed upon it. The failure to except is tantamount to 
a waiver of objection. This proposition has been affirmed by re- 
peated decisions of this court. See Simmons vs. Simmons’ adm’r, 33 
Gratt., 451, and cases there cited. It is admitted in the petition for 
appeal that the report was before the New York court in the proceed- 
ings there had. Indeed, it was the foundation of those proceedings. 
Though ex parte, it was official in its character, and bears strong 
evidence of truth on its face. It finds the company insolvent—its 
liabilities being upwards of one million of dollars in excess of its 
assets—and details facts elicited by the investigation (not necessary 
to be gone into here) which brought about the insolvency, and were 
of such a character as to constrain the superintendent to declare that 
“the whole conduct and management of the company had been 
utterly reckless, and almost, if not entirely, criminal.” 

But without laying any great stress on the superintendent’s report 
—indeed, excluding it altogether as evidence, except so far as it may 
be regarded as the basis of the proceedings in the New York court— 
there is enough besides to justify the conclusion of insolvency. The 
very scheme resorted to by the company after the proceedings were 
commenced implied existing insolvency. That plan was to get the 
policy-holders to release one half of the amounts assured to them, so 
as to reduce the liabilities below the estimated value of the assets. 
The proceedings instituted looking to the appointment of a receiver, 
and ultimately to the winding up of the affairs of the company, were 
suspended in order to give the company an opportunity of carrying 
out their scheme. The letters and circulars addressed to the policy- 
holders urging the proposed release are inconsistent with the notion 
of solvency. Current policies amounting to $15,622,804, and death 
claims and matured endowments aggregating $600,397, were released 
by the holders to the extent of one-half, and these facts being made 
to appear, the court by decree of October 29, 1878, adjudged the 
company to be solvent—not at the date of the proceedings, but then 
—at the date of the decree. Looking to the whole proceedings, the 
decree was in effect an adjudication, that the company was restored 
to solvency by the releases of the policy-holders. It cannot be 
doubted, I think, that but for the releases, insolvency as at the com- 
mencement of the proceedings would have been absolutely decreed 
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and the company dissolved. This state of things gave the complain- 
ants the right to file their bills. They were no longer bound to pay 
accruing premiums to a company unable to fulfill its engagements, 
and they were entitled to compensation for the company’s default. 

It is contended that the adjudication of existing solvency by the 
New York court, rendered prior to the chancellor’s decree, deprived 
the complainants of any right of recovery or title to relief, although 
the company may have been insolvent when the bills were filed. I 
cannot assent to this proposition. The rights of the complainants 
were fixed as at the time they brought their suits. They were then 
entitled to damages by reason of the insolvency then existing, and no 
subsequent change in the condition of the company, effected by the 
agency of other policy-holders, could defeat recovery upon a cause of 
action or title to relief good when the suits were instituted. Nor can 
I give my assent to the further proposition contended for by the 
appellant’s counsel, that the insolvency being assumed, the attach- 
ments levied inured to the benefit of all the policy-holders, whether 
parties to the suit or not. The company was not in actual liquida- 
tion, either voluntarily or under decree of court, nor was any one of 
the bills a creditor’s bill in a technical sense, that is, a bill for the 
benefit of the complainant and other creditors, or for the general 
administration of the assets in equity ; and therefore the case is un- 
like that of Finney vs. Bennett and others, 27 Ciratt., 365, cited by 
the counsel. Each creditor had the right to file, as he did, his sepa- 
rate bill for the enforcement of his own claim, and the several bills 
were consolidated (and properly) for the sake of convenience and to 
save costs ; and I know of no adjudged case or principle of equity 
which sustains the proposition contended for. 

The complainants being, in my judgment, entitled to relief on the 
case made, the only remaining question is, what is the value of that 
relief and what its measure. 

Itis agreed, I believe, on all sides, that assuming the right of 
recovery, each of the complainants is entitled to just such a sum of 
money as will place him where he would have stood if the Universal 
Life Insurance Company had continued solvent—in short, to such a 
sum as would restore substantially the status in quo. If there were a 
successor of that company, perfectly solvent, continuing the business 
on the same terms and conditions and issuing policies of precisely the 
same character and description in every respect as its predecessor, 
the sum which would be required to be paid by each of the complain- 
ants to the succeeding company on the 17th day of July, 1877 (the 





230 Report of Decisions. [ March 


date of the insolvency of the former company), to continue the old 
policy in force according to its tenor, as upon a new policy of that 
date, would seem to be the exact measure of recovery. The propo- 
sition may be stated in a more general form. Each policy-holder is 
entitled to a sum of money which, on the 17th day of July, 1877, 
would have purchased from a solvent company a policy of the same 
kind and description as the old, for the same amount, and at the same 
rate of premium. 

The principle is deducible from what was said by Vice Chancellor 
James, in re Albert Life Assurance Company (decided in 1870), Law 
Rep., 9 Eq. Cas., 716. Speaking of the measure of the loss or dam- 
age sustained, he says: “It is not that which you would have to pay 
to an assurance office selected by you [the policy holder]; it is not 
that which you would have to pay to an office selected by the Albert 
[the insolvent company]; but it is that which you would have to pay 
to a substantial and solvent company with a substantial proprietary 
capital, something like that of the Albert, or other guarantee fund, 
having exactly, or as nearly as possible, the same rates of assurance 
as the Albert had ; because part of the security a man takes is the 
rate of assurance. Ifa man assures his life in an office that takes 
high premiums, he has got the security of the high premiums con- 
tributed by others. If he assures his life in a low premium office, 
he pays the lower premiums, and he has got the security of those 
lower premiums only. Therefore, what 1 say is, find me an office if 
you can whose rates of premium are substantially the same as the 
Albert—any office that has got a guarantee fund as substantial and 
as large as the Albert’'s—find me an office of that kind, that is, a com- 
pany that has got a substantial business ; satisfy me that it is so, and 
then find what money would be required to pay that office in each 
case to continue the liability of the Albert upon the existing policies 
at the same premiums. 

If that money be forthcoming, the policy-holder is not prejudiced 
at all. He goes there and gets exactly as good a security ; he is in 
the same position for all practical purposes as he would have been if 
the Albert had continued business. * * * * If you can find an 
office of that kind, and you can give him a policy of exactly the same 
description, then he is neither better nor’ worse off than he was the 
day the winding-up took place. It appears to me, therefore, that, as 
a jury, I should say that is the exact amount of damage I should give. 
If I failed to give a man a horse which I had contracted to sell him, 
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if I could show that he would, for a certain sum of money, get ex- 
actly the same kind of horse, that is the amount of damage he has 
sustained.” 

The rule laid down by the vice chancellor was approved and fol- 
lowed by the Master of the Rolls (Lord Remilly), in Holdick’s case 
(decided in 1872) Law Rep., 14 Eq. Cas., 72, and though criticised 
and not approved by Lord Cairns in Lancaster’s case (note Holdick’s 
case), yet it was not disapproved by him as applied to a case in which 
there is no deterioration of the health of the assured between the 
date of the first insurance and the period at which the second is to 
be effected. For, after stating the rule adopted by Vice Chancellor 
James, adverting to the sum required to be paid under that rule, he 
says : “Now, so far as that sum arises from the mere difference of 
age, introducing no other ingredient into the case, but taking, for 
instance, a person who was insured in the Albert at the age of twenty- 
five, and who is to be re-insured in this supposed company at the age 
of fifty, not looking at any difference in the state of health at one time 
or another, but merely looking at the difference of premium for a 
man of twenty-five and a man of fifty—so far as the decision was 
founded on those elements, the decision would have supplied a not 
inaccurate mode of arriving at an estimate of the value of the policy. 
If there was nothing more, then I should have been willing to have 
followed that principle.” 

This concession is sufficient for the purposes of the case we are now 
dealing with ; for though one of the policy-holders died after the 
company became insolvent, I believe, and the life of another became 
uninsurable from a deterioration of health occurring after he took 
out his policy, in calculating the values of the policies of these two 
the same rule was applied as in the cases of the others who were in 
a normal state of health, and any complaint here on that account 
from either side would come to lata, because not made below by ex- 
ception to the commissioner’s report. Whether the rule was prop- 
erly applied to these two policies, and if not, what would be the 
proper principle for estimating their value? I do not deem it neces- 
sary to decide, and I express no opinion on that matter. See People 
vs. Security Life Ins. Co., 78 N. Y., 114, 126, 127; Holdick’s case, 
supra. 

The sums of money to which the complainants are respectively en- 
titled, as reported by the commissioner under the order of reference, 
are stated by him to be the sums in cash for which they could, on the 
17th day of July, 1877, have severally taken out similar new policies 
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for the same amounts, paying the same premium they were paying 
on those they held in the defendant company. These sums were 
ascertained by treating the difference between the premium paid the 
defendant company and what would have been required to be paid 
the new insuring company as an annuity for the insured’s expectation 
of life and calculating its cash value. The premium assumed in the 
calculation for the new insurance was the rate charged by five com- 
panies named, all offering as stated to issue new policies at the same 
price. 

The difference between the rates at the date of original insurance 
and the date of insolvency (if those rates are correctly assumed) ex- 
presses truly the sum which the insured would have to pay for new 
insurance annually for the residue of his life in addition to the rate 
of the old policy, and the cash value of that sum as an annuity for 
his expectation of life would be the sum to which he would be 
entitled in hand at the date of the insolvency, namely, the 17th day 
of July, 1877 ; for that sum would purchase a new policy of the same 
description as the old, and he would thus be secured as before, the 
additional cost being paid by the old company, 

But the appellant’s counsel contends, that gross error was com- 
mitted in the assumption by the commissioner of the rate of premium 
at the date of the insolvency—that the premium assumed was the 
premium charged on a policy very different in kind from the existing 
policy—the former being the premium on a policy paying dividends 
or participating in earnings or profits, and the latter a premium on a 
policy that paid no dividends or was non-participating—that the 
former is much higher than the latter—and that the result of this 
error in the calculation is to make the appellant pay for a policy of 
much greater value than the old. 

The objection, I think, is substantially covered by the appellant’s 
third exception to the commissioner’s report, and, after much reflec- 
tion, it appears to me that it is well founded. Certainly, indemnity 
or restoration, as nearly as may be, to the former status, is all the 
complainants can ask. They are not entitled to profit in addition. 
They are entitled to as good security as they had before, and the 
appellant is bound to furnish it, or the means to get it. It is not 
bound to furnish a better or the means to procure a better. A policy 
drawing dividends or participating in earnings in a solvent company 
is accounted more valuable than one that does not participate in 
profits, the premium on the former is higher than the premium on 
the latter, and notwithstanding what is said on this subject in 9 Eq. 
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Cases, vbi supra, I think this is an important element in estimating 
the value of policies. All that the Universal Life Insurance Com- 
pany is bound to do is to furnish a new policy or a sum of money 
sufficient to buy one of the same description as the old. According 
to the rule, which has been stated, to ascertain that sum you must 
take the difference between the premium charged in the existing 
policy at its date and the premium in any solvent company at the 
date of the insolvency of the first company on a policy of the same 
amount and of the same kind in every essential feature, and calculate 
the cash value of that difference according to the method pursued by 
the commissioner. 

Now, as I understand the facts of this case, the premium rates of 
the five companies, adopted by the commissioner in his calculations, 
were the rates on dividend-paying or participating policies, and are 
much higher than the premiums charged on non-participating poli- 
cies, such as the complainants hold. The extent of the error is 
measured by the difference in the two rates. The premium tables of 
the five companies—the tables used by the commissioner—are before 
us, and the rates there shown, adopted by the commissioner, are 
premiums on policies which participate in profits, and they are the 
same in all five of the companies. 

It is contended, however, by counsel for the appellees, that these 
rates were adopted as a basis of calculation by consent. If this con- 
tention were well founded, no question could be made on this branch 
of the case. But the learned counsel of the appellant denies that 
such consent was given—at least to the extent claimed, and refers to 
the written agreement in the record as evidence of the only consent 
in regard to the matter. That agreement is very brief, and is in 
these words : “It is agreed, by the counsel on both sides, that the 
commissioner, in estimating the equitable value of the policies, may 
refer to the rates of insurance of existing solvent insurance compa- 
nies, respectively, without filing the same.” Now, it would seem 
from this agreement, that the only object was to give the commissioner 
the liberty to examine the rates of all solvent companies and to dis- 
pense with the necessity of putting the tables into the record. The 
writing certainly does not express or fairly imply any such consent 
as that contended for by the appellees’ counsel. It is to this agree- 
ment, it is supposed, that the commissioner refers in his report. 

There were probably other tables before the commissioner— 
certainly the tables of two other companies referred to by the witness, 
Griffin, and filed with his deposition, showing, as explained by him, 
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premiums on policies similar to those held by the appellees, the 
premiums being nearly the same. It is hardly necessary to say, that 
the small amounts for which most, if not all, of the policies held by 
the complainants were allowed to participate in profits could not be 
regarded as making them participating policies to any extent that 
would materially affect the question which has been discussed. 

Upon the whole matter, I am of opinion that the learned chancel- 
lor below erred in so much of his decree as is based on the commis- 
sioner’s report as to the values of the policies, and that the decree so 
far should be reversed and the cause remanded with directions 
to recommit so much of the report as relates to the values for further 
inquiry, and that said values be ascertained and determined in con- 
formity with the principles which have been stated. 

There are some other errors and mistakes alleged by appellant's 
counsel to exist in the calculations made. I have not deemed it 
necessary to look particularly into them. If there be any such, they 
can be corrected when the case goes again before the commissioner. 

Decree aftirmed in part and reversed in part. 





LOWER COURT DECISIONS. 


RIGHT OF REPLACEMENT.—AFTER UNREASONABLE 
DELAY. 


Arapahoe County, Colarado District Court. 


AKE SWENSON. 
US. 


GIRARD FIRE AND MARINE INS. Co. 


The company having received notice and proofs of loss on February 2nd, and 
remained silent until the 20th of March following, it was then too late to 
object for the first time. 

A replacement, in pursuance of an election not exercised until after the time 
limited in the policy and without the consent of insured, will not discharge 
the liability. 


This is an action of trespass on the case upon promises. The 
matter relied upon for recovery is a policy of insurance, issued by 
the defendant, upon a dwelling of Swenson’s, in the city of Denver. 
Such dwelling afterwards, on January 19, A. D., 1877, during the life 
of such policy, was destroyed, or substantially destroyed, by fire. 
The amount insured was $800. So far, in the progress of the case 
there is no controversy. 

To defeat a recovery upon the policy it is claimed that ; 

1. There is no showing that the terms of the policy requiring no- 
tice of the loss, adjustment, etc., were complied with, and so, no lia- 
bility of the company ever arose, and, 

2. That under certain provisions of the policy, the company might 
elect to rebuild the dwelling, that it did so elect and did rebuild and 
so the company is discharged from liability. 

An examination of the provisions of the policy which bear upon 
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these questions, discloses that the insurance was against “loss or 
damage by fire to the amount of $800.” The amount of loss or dam- 
age to be estimated at a sum not exceeding the actual cash value of 
the property at the time of the loss, and to be paid 60 days after no- 
tice, proof and adjustment thereof, in accordance with the terms and 
provisions of this policy, unless the property be replaced, or the com- 
pany have given notice of their intention to rebuild or repair the 
damaged premises. 

Further provisions of the policy, bearing upon matters in contro- 
versy, are as follows : 

“ Persons sustaining loss or damage by fire shall forthwith give no- 
tice of said loss to the company, and as soon after as possible render 
a particular account of such loss, signed and sworn to by them, stat- 
ing whether any and what other insurance has been made on the 
same property, giving copies of the written portion of all policies 
thereon, also the actual cash value of the property and their interest 
therein, for what purpose and by whom the building insured or con- 
taining the property insured, and the several parts thereof, were used 
at the time of the loss, and when and how the fire originated ; and 
shall also produce a certificate under the hand and seal of a magis- 
trate, or notary public, (nearest to the place of the fire, not concerned 
in the loss as a creditor or otherwise, nor related to the assured,) 
stating that he has examined the circumstances concerning the loss, 
knows the character and circumstances of the assured, and verily be- 
lieves that the assured has without fraud, sustained loss on the prop- 
erty insured to the amount which such magistrate, or notary public, 
shall certify; the assured shall, if required, submit to an examination 
or examinations, under oath, by any person appointed by the com- 
pany, and subscribe thereto when reduced to writing, and shall also 
produce their books of account and other vouchers, and exhibit the 
same for examination at the office of the company, and permit ex- 
tracts and copies thereof to be made. The assured shall also pro- 
duce certified copies of all bills and invoices, the originals of which 
have been lost, and shall exhibit all that remains of the property 
which was covered by this policy, damaged or not damaged, for ex- 
amination, to any person or persons named by the company.” 

“This company reserves the right to replace, repair or rebuild 
any building destroyed or damaged, and as a part of the preliminary 
proofs of loss the assured shall, if required, furnish plans and speci- 
fications of the buildings destroyed, and where the cost of rebuild- 
ing or repairing the same exceeds the sum insured thereon, the in- 





1882. | Swensm vs. Girard F. & M. Ins. Vo. 237 


sured shall pay to this company any excess of said cost of rebuilding, 
replacing or repairing, over the amount insured thereon by this com- 
pany; and, if required, give security for the payment thereof, and as- 
sign all theie rights to recover of any other companies to this com- 
pany, and the insured shall permit this company to take possession 
of the premises for the purpose of making said repairs, or for re- 
building the property burned, if the company elect so to do.” 

“The value of property destroyed or damaged by fire shall in no 
case exceed the price paid therefor by the assured, and in case of the 
depreciation of such property, from use or otherwise, a suitable de- 
duction from the cash cost of replacing shall be made, to ascertain 
the actual cash value.” 

These matters of notice, proof, etc., by the insured, which are a 
prerequisite to any liability of the company, and which the company 
may waive in part or entirely. 

If no liability existed to pay the money on the loss, the company 
was not bound to rebuild ; if astate of case arose in which the com- 
pany was bound to rebuild, this pre-supposes a liability to pay the 
money, if the company does not rebuild, so, when the company 
claims that it did rebuild and was thereby discharged from liability, 
it will not be permitted to claim that the prerequisites to its liabili- 
ties, to pay or rebuild, had not been complied with. No one should 
be permitted to claim that he never owed a debt, and that he paid it. 

This, however, by no means disposes of this case. The company 
did rebuild, but the plaintiff claims that it rebuilt when it had no 
right to do so, and that as rebuilt, the dwelling was not as good as 
it was at the time of the fire. 

The provisions of the company touching the right of the company 
to rebuild, are herein cited. Briefly, they are as follows: The loss 
is to be paid 60 days after “ notice proof and adjustment.” * * * 
“ unless the company have given notice of their intention to rebuild,” 
and there is reserved to the company the right to rebuild. 

It appears from the evidence that on the 19th day of January, the 
day of the fire, the agent here was notified, and the agent here wrote 
the agent in Chicago, giving notice of the loss, On the 25th following, 
the agent in Chicago wrote acknowledging the receipt, and saying, 
“Tsend proofs, blanks to be filled up and sent in.” On the 30th 
day of January following, the agent here wrote the agent in Chicago, 
enclosing “ proof of loss.” 

On the 3rd of April, the agent in Denver, Bates, wrote Swenson, 
the following letter : 











238 Report of Decisions. [ March, 















Denver, Col., April 3, 1877. 


A. Swenson, Esq. 

Dear Sir: I will pay you at once in cash, four hundred and seventy 
dollars, ($470) on account of loss by fire under policy No. 71059, of 
the Girard Ins. Co., issued for eight hundred dollars ($800,) upon 
your one anda half story frame dwelling, in North Denver, or if 


you prefer I will undertake to repair the premises and make as good 
as before the fire.” 


J. E. Bares, Agent. 


By the terms of the policy the loss was “to be paid 60 days after 
notice, proof and adjustment thereof, unless the company have given 
notice of their intention to rebuild.” As to whether the prerequisites 
had been complied with by Swenson, and when the 60 days com- 
menced to run, I refer to what the referee held on the motion for a 
non-suit, and which is set out in the proceedings herewith sub- 
mitted. 

The letter of Bates to Swenson is not a notice that the company 
will rebuild, any more than it is a notice that the company will pay 
the sum of money named therein, and to give the company the right 
to rebuild, it must give notice that it is its intention to rebuild and 
such notice must be given within the sixty days. This letter precludes 
a claim that a notice had previously been given of an intention to re- 
build, so, a conclusion is arrived at, that, if the sixty days had ex- 
pired on or before the 3rd of April, the company had no right to re- 
build, and if the company afterwards rebuilt, without the consent of 
the insured, it would constitute no discharge of the company for the 
liability of the loss. 

This much is said with the view of disclosing the line of facts 
upon which my final conclusion is based. 

At this point in the line I have chosen to consider this case, I meet 
the only serious question of fact and that is; though the dwelling 
was rebuilt, when the right of the company to rebuild in discharge 
of its liability had expired, did not Swenson assent to it or do that 
which should now estop him from denying the claims of the com- 
pany? 

I will recur to some other features of this case. The agent here 
was notified of this loss on the Ist day of January, and he on 
that day wrote to the company in Chicago. The company in Chicago 
sent blanks etc., to be filled up to meet the requirement of the 
company in such cases. These were filled up and transmitted on the 
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30th of January. The agent here wrote the company in Chicago, 
urging the prompt payment of this as a total loss. Neither the 
agent here nor the agency in Chicago, signified any dissatisfaction of 
the proofs of loss, nor the amount of the loss until the 20th of March 
following. In my opinion, neither the sufficiency of the proofs nor 
the amount of the loss was then an open question. The sixty days is 
not given to enable the company to say whether it will object to these. 
It is true sixty days had not expired,but about fifty (50) had,and then 
the company could only pay the amount insured or give notice of 
its intention to rebuild. 

This notice of intention to rebuild was not required to be in writ- 
ing, but it was required that it should be a notice that the company 
would rebuild, and a notice that it would rebuild or pay $470, was 
not such notice ; this election could not be put upon the insured. I 
think at that time the witness Bates, (who seems to have been the 
only disturbing element in the business) regarded the letter of April 
3rd as a compliance with the terms of the policy on the part of the 
company. I think that Bates did not then understand that Swenson 
was consenting that the company might rebuild, and unless the con- 
duct of Swenson was such as to induce a reasonable mind to believe 


that he was assenting, then the company is not discharged from lia- 
bility by rebuilding after the time had expired for it to notify its in- 
tention. 


Then I have to say that as matter of fact, I find the following : 

1. A policy issued, a copy of which is incorporated in the evidence 
herewith submitted. 

2. The loss occurred on the 19th day of January, 1877. 

3. The prerequisite notice, proofs of the loss, ete., were made to the 
agent of the company here on January 30th, and to the agent in 
Chicago by February 2nd following, and upon a claim showing that 
the loss amounted to $800. 

4. The company gave notice of its disapproval of these until March 
20th, following. 

5. The company gave no notice of its intention to rebuild until 
a‘ter April 3rd. 

6. The company did rebuild after the last named date. 

7. The insured did not assent to such rebuilding. 

8. The loss amounted to $800. 

Upon the conclusion of fact so found my conclusions of law are as 
follows : 


The loss having occurred during the life of the policy, the com- 
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pany was bound to make good the loss either by paying in money or 
rebuilding. 

The company, having been furnished on the 2nd day of February, 
with the prerequisite notice, proofs of loss ete., and that the 
loss amounted to $800, as provided in the policy, the company was, 
in law, allowed a reasonable time thereafter, in which to assent or 
dissent to tive sufficiency of the proofs or the amount claimed as the 
loss, and the company having remained silent until the 20th of March 
following, such time is unreasonable and the right did not then ex- 
ist to make such- objection. 

The company not having given notice of its intention to rebuild 
within the sixty days provided for in the policy, it might not there- 
after rebuild in discharge of its liability, except upon consent of the 
assured, and such consent not having been given the company is not 
discharged from its liability. Here must be a judgment in favor of 
plaintiffs for $800, and interest from April 1, 1877,or in the aggregate 
for $1,120, and costs of suit. 

All the proofs heard in the case are herewith filed and identified 
by the signature of the referee, and attached hereto, and to which is 
a return of fees and costs herein. 

All of which is respectfully submitted. 

Lucius P. Marsu. Referee. 


[Settlement was made between the parties according to the report 
of the referee.—Ep. Ins. Law Journat. | 





